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INTRODUCTION, 


Tue text of this edition of the 20th Book of Justinian’s 
Digest is taken from Mommsen’s single volume edition. 

The punctuation of Mommsen’s text is difficult for 
English readers; commas are inserted almost at random, 
a point being made of putting one before every relative 
pronoun, sometimes to the destruction of the sense. 

In regard to any translation of the Digest, there is 
room for reasonable doubt whether students derive any 
benefit at all from such. A translation encourages the 
student to neglect the original, and thus he acquires a 
curious kind of artificial knowledge which cannot be 
called Roman law, and is merely of conventional value. 
It may be said, however, that something is gained and 
something lost by the use of a translation. The gain is 
the saving of time and trouble for those whose know- 
ledge of the original language is imperfect; the loss is 
that of the tone and spirit of the original. 

Moreover in translating any portion of the Digest, 
the special difficulty of translating technical expressions 
arises. There are at least three modes of encountering 
such a difficulty: Firstly, the expression may be left 
untranslated and simply given in the original. Mr. C. 
H. Monro, in his admirable translation of the Digest, 
Books 1—6, considers that, if one universal method is to 
be followed throughout, this is the best. 
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Secondly, the Latin expression may be translated by 
means of the nearest corresponding institution in English 
law. This plan, on the same supposition, Mr. Monro 
considers the worst; and thinks that the translation 
of the term ‘‘ Heres” by ‘ Heir” is a fertile source 
of error. Dr. H. J. Roby admits that sometimes the 
nature of the argument makes it necessary to retain 
the original expression, and that for some expressions 
it is not easy to find a tolerably correct English 
equivalent. But, except in these two cases, Dr. Roby 
takes an opposite view to Mr. Monro, and sees no 
ground for pedantic retentions which make the subject 
difficult for a student to comprehend and are repulsive 
in point of style. 

‘‘No doubt,”’ argues Dr. Roby, ‘the sphere of con- 
ception denoted by Heres differs from that denoted by 
‘Heir,’ but the question really is whether the analogy 
is sufficient to form a basis for raising the new concep- 
tion, and whether the new conception, when raised, is 
kept purer from misleading admixture by using in 
English discourse a Latin term.” A writer may be 
reluctant to translate Heres by Heir, Delictum by 
Tort, but the student does not leave the English word 
out of account; he cannot dispense with the associations 
which clothe the bald conception. What he does is to 
start with the English notion and gradually correct it, 
strip off some considerations and engraft others, and he 
does this whether the author uses Delictum or Tort, 
Heres or Heir. 

Accordingly Dr. Roby sees no gain in using technical 
expressions, such as Aditio Hereditatis, Legatum, &e., 
and translates them into English words. 

But, thirdly, the Latin term may be interpreted 


Vil 


rather than translated; that is, rendered by an expla- 
natory substitution. This method is often adopted in 
German works. It certainly leaves the reader with a 
sense of unsatisfied want. Still it is often very useful, 
and accordingly is frequently adopted in the translation 
herewith. Hence the reader might remember that the 
accompanying translation does not pretend to aim at 
literal exactness, but rather to render the sense, and 
uses rather verbose English to render clear the meaning 
of somewhat crabbed and technical Latin; for whilst 
we may freely allow that the Digest deserves the high 
eulogium passed upon it by Leibnitz, when he said :— 
‘‘Dixi saepius post scripta geometrarum nihil 
extare quod vi ac subtilitate cum Romanorum 
Jureconsultorum scriptis comparari possit; tantum 
nervi inest, tantum profunditatis.” (Op. IV. 3, 
267.) 
yet, at the same time, it must be admitted that its 
“subtlety” and ‘‘profundity” too often conduce to 
what, in less euphonious language, the English student 
calls a ‘ plough.”’ 

Course or Reapinc.—We think it will be well if 
we indicate to the student a reasonable course of reading 
on the subject of the ‘‘Law of Mortgage in the Civil 
Law,” which will enable him-the better to understand 
the text. 

Two facts meet us at the outset. If the reader is 
limited to English works on Roman law, he will find 
very little bearing on the subject in question. On the 
other hand, if he is prepared to read the works of 
Continental writers, the difficulty will be the copiousness 
of authorities and the task of making a suitable selec- 
tion. We indicate here, however, what we consider the 


minimum amount that a careful student should master. 
In the first place, we assume that every reader has read 
the Institutes of Gaius and Justinian ; he would do well, 
then, to revise Gaius, Bk. I. § 114—115; Bk. I. 
§ 59—64; Bk. III. § 208: Justinian, Bk. Il. 8. 1; 
Bk. ITI. 14.4; Bk. IV. 6. 7, and Bk. IV. 6. 31. 


General Text Books :— 


1. P. F, Girard, Droit Romaine, 4th ed. pp. 466— 
476; 524—526; 530—531; and 763—783. 


2. Hunter’s Roman Law (8rd or 4th ed.), pp. 341— 
342; 382; 431—448; 528 ef seg.; 850—851. 


8. Moyle’s Institutes, Excursus 2; Jura m re 
Aliena, other than Servitudes. 


4. Roby’s Roman Private Law, Vol. Il. pp. 89—91; 
97—116. 


The above course of reading can be mastered in a 
few hours, and the student may find it necessary to read 
what is said on the subject in one or other of the larger 
works on the Pandekten. 

The most complete Pandect Treatise is that of 
Windscheid, Lehrbuch des Pandektenrechts, 8th ed. 
3 vols. 1900—1901, published at 42 marks. 

That of Brinz, too, is distinguished by great originality 
and rare acuteness; whilst the Pandects of Vangerow 
(7th ed, 3 vols. 1867, published at 20 marks) contain a 
dissertation of about 100 pages on the subject, which is 
a model of juridical discussion. 

Special Text Books.—All the books mentioned above 
are General Treatises on Roman Law, and deal with 
many other topics besides that of the Law of Mortgages. 
It will be absolutely necessary, therefore, for the student 
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to read some special work on the subject. In the 
writer’s opinion the two best special treatises are :-— 
(1) H. Dernburg. Das Pfandrecht nach den Grund- 
sitzen des heutigen rémischen Rechts, 2 vols., 
Leipzig, 1860—1864. 

(2) A. Jourdan. Etudes de droit romain. L’hypo- 
théque. Paris-Aix, 1876. 

I understand that an excellent book on the topic has 
been produced in Italian, viz. :— 

A. Ascoli. Le origini dell’ ipoteca e I interdetto 

Salviano, Livorno, 1887; 
but what Maine calls ‘‘the unfortunate veil of lan- 
guage”’ prevents the writer from expressing any 
personal opinion respecting it. 

We may also mention Pothier’s well-known edition 
of the Digest over which he spent so many toilsome 
years (the portion on Pignus and Hypotheca is to be 
found in Vol. 8, M. de Breard Neuville’s translation, 
pp. 328—509); and Mr. T. Berwick’s translation of 
Books 18—21 of J. Voet’s Commentary on the Pandects. 
It should be remarked that this is not a translation of 
the Digest itself, but of Voet’s erudite commentary 
upon the Digest, and is of course more suitable for 
students of Roman-Dutch Law than of Justinian’s 
Law. 

On the whole we should advise students to pin their 
faith to Dernburg and Jourdan and the text of Jus- 
tinian. In order, however, to give further aid we append 
a few notes on several of the topics discussed in 
Book 20. 

1. TerminoLocy:—The word Pignus, the technical 
term for pledge, has a very extended meaning and is used 
with widely different acceptations. Gaius (D. 50. 16. 
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238, 2.) tells us that Pignus is derived from pugnus. 
We believe that Gaius is quite wrong, and that philo- 
logically it is connected with the verb pago or pango, 
and in its widest acceptation embraces the idea of 
guarantee. But there are several other special meanings 
‘attached to the word, e.g., Livy, Bk. XXXIII. 22. 9, 
uses it in the sense of hostage. Ovid (Met. 3.134.) uses 
it as equivalent to children. Sometimes it is used as 
equivalent to fiducia; at others it indicates merely a 
right of retention, or it may indicate the object seized 
in the pignoris capio of the magistrate. In short, the 
word has a very wide and very vague meaning, and it 
is not necessary from the mere presence of the word to 
conclude that it indicates a right of pledge properly so 
called. 

Perhaps this is a fitting place to say a few words on 
the contrasted meanings of the terms Pignus and 
Hypotheca, and herein to discuss the celebrated phrase 
of Martial (D. 20. 1. 5, 1.), “Inter pignus autem et 
hypothecam tantum nominis sonus differt.”” This is au 
exaggeration. To speak only of the fundamental 
difference, Hypothec is constituted without any dis- 
placement of possession; and consequently it has this 
superiority of being capable of being constituted over a 
thing already pledged or hypothecated; and further it can 
be effected without the great publicity that is implied in a 
displacement of possession, and not only over property 
definitely determined, but over the present and future 
wealth of the mortgagor. It is clandestine and can be 
general, two new characteristics of the Roman Law of 
Mortgage which indicated at once the superiority and 
at the same time the cardinal defect which prevented 
Aypothec from surpassing in Rome personal sureties, in 
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the same manner that modern real securities have eclipsed 
personal guarantees. 

Martial, moreover, is not supported by other portions 
of the Digest; e.g., Ulpian tells us (D. 13. 7; 9. 2.) 
“‘proprie pignus dicimus, quod ad creditorem transit, 
hypothecam, cum non transit nec possessio ad creditorem.” 

Justinian (Inst. 4. 6, 7) is to the same effect. 

Moreover, Martial himself distinguishes between 
pignus and hypothec in the following texts: D.20.1.11.38; 
D. 20,412. 10); D. 20.°5..7 pr. 

It is certain, then, that there is a difference between 
pignus and hypotheca. Otherwise why would one have 
employed two different terms for one identical idea, 
and why would one have repeated so often pignus vel 
hypotheca or pignus et hypotheca, if the terms had been 
synonymous? 

Ulpian and Justinian very clearly explain the dif- 
ference :—pignus signifies a pledge with delivery of 
possession to the creditor ; hypotheca, on the other hand, 
is a form of pledge without dispossession of the debtor. 
How, then, can the expression of Martial be explained ? 
Justinian (Inst. 4. 6, 7) gives the answer ‘‘ inter 
pignus autem et hypothecam quantum ad actionem hypo- 
thecariam nihil interest.” It is from the point of view 
of the right of action that there is no difference between 
pignus and hypotheca. From other points of view there 
are significant differences, but the Hypothecary Action, 
the <Actio quasi-Serviana, applies equally to both. It 
does not distinguish between them. We may notice 
that the word pignus has a much more extended appli- 
cation than hypotheca. Pignus signifies a pledge with 
security when it is taken in its restricted or proper 
sense; but it can be taken with a general meaning, 
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indicating a free pledge and applicable equally to 
hypotheca. Hence in certain passages (D. 20. 1. 13. 1. 
and D. 20. 1. 16. 6) we meet with the two terms 
indifferently. Similarly without any inconvenience the 
hypotheca of the landlord over the goods of his tenant 
is constantly styled pignus. 

The word ‘ obligare,”’ which is habitually used as the 
equivalent of ‘to pledge,” has also a very vague meaning. 
In ordinary language it signifies ‘to bind’; in juridical 
discourse it indicates in quite a general manner the 
creation of a right of pledge, without indicating the 
nature of this lien. It can be applied both to a real 
right and to a personal one. Hence from the very 
diverse meanings of the term, we must not infer from 
its sole presence in a text that a right of pledge is 
indicated ; still less must we think that the expression 
“‘obligare rem” indicates in all cases a real right. 

2. Tue First Norices or THE Term Pieper.—The 
first mention of the conventional term pledge may be 
met with from the sixth century of the history of 
Rome. . 

Plautus (Pseudolus I. 85—87), Terence (Phormio IV. 
8. 56—58) and Cato (De re rustica, ch. 146. 149. 150) 
all make mention of the term in their writings. Several 
authors (particularly Dernburg, Vol. I. pp. 64—66, and 
Jourdan, p. 103) consider that in these early notices of 
the term pignus not only a pledge properly so called 
with transfer of possession from creditor to debtor, but 
hypotheca without delivery of possession is indicated. 
It is very doubtful, however, whether any juridical 
value was attached to the contract of pledge at this 
period. The mortgagee had apparently no real action, 
nor the possessory interdicts, nor the hypothecary action 
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at this date. In fact, the early pignus is not a contract 
properly so called; the hypothec and the hypothecary 
action did not exist; there was no right of retention, 
nor enjoyment, nor power of sale, but simply material 
possession. There is nothing to be wondered at in this, 
for this original characteristic of the right of pledge is 
perfectly in keeping with the spirit of ancient Roman 
Law, where the fact usually preceded the right. 

3. Fipucta (or Trust) occurred in several parts of 
the law when a permanent relation was created which 
was intended to have only a special or temporary 
effect, e.g.— 

(a) A woman made a co-purchase, and thus passed 
into the hands of a stranger, merely to change 
her guardian or to enable her to make her 
will. 

(b) Ason or daughter passed into the power of an 
outsider for the purpose of emancipation. 

(c) To evade the subtleties of the law, a man was 
made heir or legates, with instructions to pass 
on the property to another, or to manumit a 
slave. 

Hence anything can be conveyed to another by 
mancipatio or cessio in jure, with the condition that if 
a certain sum is paid by a certain day the thing shall 
be reconveyed. Such is the Contractus Fiducia. 

It was effected for two purposes—either as a deposit 
for safe keeping, or as security fora loan. A friend in 
the first case or a creditor in the second was thus 
made owner, and had all the rights of an owner in 
regard to the property during his friend’s absence or 
until the loan was repaid. 

Probably the words fiduciae causa, or words to the 
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like effect, were used in the mancipation or surrender 
in Court, or a distinct declaration was made to show 
its limited purpose. 

Fiducia was one of the three forms of pledge. It is 
an essential of a pledge that a creditor should be put 
into control of a thing in order to ensure the total or 
partial satisfaction of his claim. In the case of fiducia 
the creditor is made owner; in that of pignus he is made 
possessor ; in Aypotheca he has only a power of sale. 
The differences between them appear to have been such 
as arose naturally from the difference in their charactor ; 
but our information is very imperfect, because fiducia 
went out of use with manecipatio and cessio in gure, and 
had passed into oblivion before the time of Justinian. 
The term is said to be last named in the Codex Theo- 
dosianus XV. § 9. about a.p. 395, and in Sidonius 
Appollonianus about a.p. 470. 

The Emperor Constantine really gave this form of 
mortgage its death-blow when he abolished the Lex 
Commissoria, which effected that if the money borrowed 
were not repaid by a given day, the pledge would be 
forfeited and become the absolute property of the 
lender. 

The English form of mortgage bears a striking 
analogy to the Roman /iducia, and was probably 
derived from it. In early English Law there were 
two kinds of pledges of estates—vivum vadium and 
mortuum vadium. A living pledge was where the 
estate was granted to the creditor to hold till the debt 
was repaid by the profits (similar, in fact, to the Roman 
antichresis). It was an estate conditioned to be void as 
soon as such sum was paid. A dead gago or mortgage 
is where the estate is granted to the creditor on con- 
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dition that, if payment be made on a certain day, the 
debtor may demand reconveyance; but if payment be 
not made, the debtor forfeits all claim, and the estate 
is dead to him, and the creditor is absolutely entitled. 
The law continued in this condition until the fourteenth 
century, when Courts of Equity interfered, and the 
debtor’s equity of redemption, even after the day was 
passed, became recognized. 

It should be noticed that fiducta originally signified 
the confidence reposed in the creditor, and is so used 
in the expressions pactum fiducia and fiduciae causa. 
Later the term was applied to the thing conveyed in 
trust. 

In fiducia the creditor has no need for a power of 
sale to be expressly given to him, simply because he is 
owner, and has an inalienable right to sell. Even 
an agreement that he should not have the power of 
sale is not binding, only that before proceeding to 
exercise this right the creditor must make a formal 
notification to the debtor before proceeding to sell. In 
fact, it is probable that this notification had to be given 
at three different times in order to allow the debtor an 
opportunity for repayment; for although the creditor 
was owner, yet the debtor’s right to redeem was fully 
recognized, and he was regarded as a potential owner, 
as he could bequeath his equity of redemption by the 
form called praeceptio. Hecould sell the property itself, 
and the creditor was bound on receiving his loan to 
reconvey the property, and thus enable the debtor to 
transfer it to his purchaser. But the debtor could not 
sell to the creditor, who in law is already owner (D. 13. 
7. 40 pr.) ; nor could the creditor buy it, even through 
the agency of another, without the debtor’s consent. 
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Any profits which the creditor might have made as 
owner of the thing had to be deducted from the debt. 

The debtor’s latent ownership was further recognized 
by his not being liable for theft, if, having obtained 
possession of the thing without any agreement or per- 
mission of the creditor, he retained it without having 
paid his debt. Continued use, notwithstanding his 
knowledge of the formal ownership being in another, 
enabled him to re-acquire the ownership. 

“There are other conditions under which a 
knowledge of another’s ownership is no bar to 
usucapion. After a fiduciary mancipation or sur- 
render of his property, if the owner subsequently 
has possession of it, he recovers his dominion even 
over land in the period of a yearr This kind of 
usucapion is called wswreceptio (possessive recovery) 
because that which we once had is thereby re- 
acquired. Now every jiducia is contracted either 
with a creditor in the position of mortgagee or 
with a friend, that our property may be in greater 
safety with him. In the latter case usureceptio is 
always open to us. But if with a creditor, the 
owner can always re-acquire after payment of the 
debt ; but before payment of the debt he can only 
re-acquire, provided he has not hired the thing of 
his creditor, nor asked to be tenant at will. But if 
not, a gainful usureceptio is open to the debtor.” 
(Gaius IT. 59—60.) 

If the creditor sold the pledge for more than the 
amount of the debt, he was obliged to pay the excess to 
the debtor. It was usual to add a clause of forfeiture 
(Lex Commissoria) ; to accompany the conveyance to 
the creditor giving him the right of foreclosing the 
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equity of redemption, if the debt were not fully extin- 
guished by a certain day. We have already noticed 
that a clause of this nature was forbidden by Constan- 
tine. (Code VIII. 34. 3.) 

We may notice one curious consequence of the fact 
that the creditor was owner of the property conveyed, 
viz., that the debtor’s heir had no action against a 
creditor who had sold a thing pledged or mortgaged, 
unless the action was begun by the debtor himself. 
Further, if the creditor bequeathed the property, the 
debtor’s action would lie, not against the legatee (who 
would be the owner in possession), but against the heirs 
of the deceased. 

A minor right possessed by the creditor was that he 
was entitled to expenditure on improvements made by 
him in respect to the mortgaged property, and the 
second mortgagee had a right to pay off a prior mort- 
gagee and get possession. 

We shall see that one of the great disadvantages of 
Jfiducia was that there was a delivery of possession, as 
well as a transfer of ownership, to the creditor. The 
practical difficulty arising from this was sometimes sur- 
mounted by allowing the possession of the thing to 
remain with the debtor by consent of the creditor, either 
gratuitously or for hire. 

Whether fiducia was security for interest as well as 
principal, would depend upon the agreement. Similarly 
the practice of warranting the title when the thing was 
sold would vary with circumstances, but would generally 
be necessary to effect a sale. 

The Actio Fiducia was available in its direct form to 
the debtor and in its indirect form to the creditor. It 
would settle equitably the rights of both, and would 
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run for and against the heirs of both. The action was 
bonae fidei, and condemnation involved infamy. 

Most historians of the Roman Law of Mortgage give 
somewhat lengthy accounts of fiducia and its develop- 
ments. We do not intend to do this, as it interests us 
merely because it is, as a pledge, a form of real 
security. 

The Actio Fiducia was unknown to the ancient law, 
and in all probability was not anterior to the Lex 
Aibutia. 

In another section we shall have reason to doubt 
the reputed relationship of Fiducia with Pignus and 
Hypotheca. 

4, Frovora anp Pienus.—The idea according to which 
Jfiducia is the first form of real security known to Roman 
Law is one that is widely held. Thus Moyle (Inst. 
Exc. 2) distinctly states that fiducia was the earliest 
form. Hunter (8rd ed., p. 430) calls it the ‘‘ First 
Device.’’ Poste names it the earliest form of contract- 
ing a mortgage; in fact, English writers usually take 
up this position. Foreign writers do also, e.g., Ortolan’s 
Inst., 12th ed., Vol. 2, pp. 614, 615; and Girard, p. 763. 
It is by no means certain that these writers are correct ; 
there is little textual evidence of this priority, and Gaius, 
Book II. 60, which is sometimes quoted, really does not 
speak of the question. 

It would almost appear that fiducta was introduced 
on the disorganisation of the primitive piynus caused by 
the introduction of the right of reclaiming res mancipi. 
Some base the priority of fiducia on the simplicity of 
this mode of alienation; thus Hunter, in speaking of 
the first introduction of a mortgage, says :—‘“ The first 
device by which this was accomplished in the Roman 
law was simple. An actual conveyance was executed 
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by the borrower to the lender, with an agreement 
(contractus fiduciae) that if the purchase-money were 
repaid by a day named, the lender would reconvey the 
property to the borrower. The conveyance was formal, 
and effectual in law to vest the ownership in the lender. 
How long this continued to be the only mortgage known 
to the Roman law it is not easy to guess; but at some 
period unknown a revolution in the character of the 
mortgage was very quietly accomplished by a simple 
edict of the Praetor. By the old arrangement, the 
borrower obtained his accommodation at a great risk. 
He gave up his ownership (jus im rem), and got in 
exchange only an action against the lender (jus in 
personam), who might meanwhile have sold the property, 
and deprived the borrower of hisremedy. The borrower 
ran a serious risk, and was, in fact, left very much to 
the honour of the lender. It is curious to observe with 
what emphasis of vituperation Cicero denounces unjust 
lenders; because it shows that the instinctive desire of 
the lawgivers was to strengthen the weak point of the 
mortgage. Where the law is weak, honour is strong. 
Thus, a lender who, on being paid his money, refused 
to restore the property, or had deprived himself of the 
means of doing so, was held to be infamous.” 

This simplicity is difficult to admit. F2ducia supposes 
a developed jurisprudence, as it requires the accom- 
plishment of a fictitious operation: an imaginary sale. 

The security (primitive pignus) which consists in 
mere delivery of the pledge to the creditor appears to 
the present writer to be the most natural and simple, 
and the method most conformable to the state of a 
primitive society, and accordingly we believe it to be 
the most ancient form of real guarantee. This con- 
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clusion is strengthened by facts. The idea of pledge 
can be traced to the origin of law. It is the point of 
departure of the Law of Obligations. The debtor com- 
menced by subordinating his will in the giving of a 
pledge to the creditor: the pledge answered for the 
debtor—he being judicially bound—and became the 
property of the unpaid creditor. Cautiones themselves 
are at bottom nothing but pignora given in security to 
a creditor. Moreover, in early law it is a universal 


institution that the body of the debtor shall answer for . 


his debt. The obligation, then, is a veritable pledge of 
the body: and finally the pignorts capio is met with in 
every primitive legislation. 

One of the earliest meanings attached to the word 
pignus was that of “hostage,” and it was used in this 
sense before the formation of the juridical notion of 
property capable of being reclaimed. The real guar- 
antee by transfer of the right of property is necessarily 
later, because it imparts a new notion, viz.: that of the 
right of property. 

Pignus, too, is an universal institution, whilst guar- 
antee by transfer of property is met with in a limited 
number of juridical systems. 

Fiducia would appear to have been created to supply 
the insufficiency of the simple pignus, after the intro- 
duction of the right of reclaiming the property pledged. 
Comparing the sphere of the application of fiducia with 
that of pignus, we see that the latter is especially con- 
cerned with movables and the former with immovables, 
or rather that pignus is applied to res nec manci, and 
Jiducia to res mancipi. For the latter class of things the 
primitive pledge did not give to the creditor a sufficient 
guarantee. The right of claiming res mancipi is prac- 
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tically more easy than in the case of res nec mancipr, 
because in the majority of cases their individuality is 
more easily determined and the proof less difficult. It 
is more easy to establish the identity of a piece of land, 
of a slave, or of a beast of burden, than of other 
movables: and it was accordingly natural to exact from 
the debtor a more solid guarantee than the simple right 
of retention. 

5. Drawsacks oF Fipvucia anp Pienus.—(a) In fiducia 
the debtor is only imperfectly protected, even after the 
introduction of the Actio Fiduciae in the 7th century. 
This action could be brought only against the creditor 
personally : the debtor had no means of reaching third 
parties to whom the creditor had alienated the mort- 
gaged property. The creditor in his character of owner 
had delivered to such third parties rights that could 
not be attacked. 

(b) We must note, too, that jiducia was limited to 
Roman citizens and to res mancip: ; and thus, indepen- 
dently of its other defects, it became absolutely insuf- 
ficient as international relationships developed. 

(c) In the case of pzgnus the creditor was poorly 
protected against third parties claiming the property, 
but had the Actio Furti against third parties who had 
fraudulently deprived him of the pledge. (Gaius 
3. 20. 3.) Later he obtained this action against the 
debtor. (D. 13.7.3.) He could, too, oppose a debtor 
reclaiming the property by means of an exception. The 
weakness of his position was that he had no real action 
available against anyone at any time, but merely the 
possessory interdicts. 

(d) Moreover, in both fiducia and pignus any credit 
that the debtor could derive from the mortgaged pro- 
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perty was at once exhausted. He could not mortgage 
the property to two parties successively, and at the same 
time put both in possession. 

(e) In both contracts the debtor was deprived of the 
possession, use and enjoyment of his property; although 
the custom arose of re-obtaining it from the creditor as 
tenant at will (precarto) or by hiring the property. 

It may be thought that there was a danger to the 
creditor in allowing the property to remain with the 


debtor as tenant, owing to the action of wsureceptio pre- © 


viously noticed: but there was no real need to fear 
usureceptio, since the creditor did not cease to possess. 

These inconveniences were avoided by a form of 
surety which accorded to the creditor a real right other 
than ownership and independently of the possession of 
the property. This form of security is the hypothec, 
and it provided better protection to the creditor than the 
primitive pignus, and at the same time the debtor was 
not sacrificed to the creditor as in the case of fiducia. 
He was not deprived of the possession or the enjoyment 
of the thing and of the right of disposing of it. He 
could mortgage it successively to several persons, and 
even still sell it; and the credit represented by the pro- 
perty was not destroyed at one blow, as the difference 
in value between the thing pledged and the debt 
guaranteed could be mortgaged a second time. The 
introduction of the hypothec was somewhat long delayed 
in Roman Law owing to the Roman preference for 
personal guarantees rather than real ones. 

The Praetor preferred Sureties (D. 46. 5. 7.), and no 
less than nine different varieties of cautiones are men- 
tioned in the Digest, and six terms are used in Roman 
Law to indicate a personal Surety :—Sponsio, Iidepro- 


= see 


missio, Fidejussio, Constitutum debiti alient, Mandatum 
pecuniae credendae and Receptum argentariorum. 

This preference is easily explained: the debtor who 
could find personal Sureties proved that he enjoyed a 
certain amount of confidence. Moreover, the Sureties 
could exercise some amount of inspection over the 
debtor, and perhaps prevent him undertaking undue 
risks. But a change occurred in the second half of the 
first century of the Christian era. We learn from 
Martial (Epigr. 12. 25.) that creditors appreciated real 
securities more highly: Gaius (D. 18. 1. 53.), Ulpian 
(D. 22. 1. 33. 1.), and Paul (D. 13. 5. 21. 2.) considered 
the value of real securities as equivalent to that of 
Personal Sureties. . 

The Hypothee arose first in connection with Urban 
Tenancies. At first expressly, and subsequently by 
custom and without being expressed, the landlord had 
a hypothec of all the invecta et illata of the tenant 
brought into or produced in the tenement let, and the 
landlord’s right was known as the right of Perclusio :— 
the right, that is, of closing the door of the apartment 
let and distraining the furniture therein contained. 
After payment of the rent in arrears the tenant was 
protected by an Interdict De Migrando, corresponding 
to the Actio Pigneraticia directa of later times. 

The Perclusio, however, is inapplicable to the 
country: the landlord could not shut up a field with 
the same facility as he could shut up a room, and hence 
in rural tenancies the landlord’s claim for rent was 
guaranteed by a tacit hypothec over the crops and fruits 
and often the invecta et illata of the tenant. This tacit 
hypothee over the crops became legal in the second 
century of our era. It did not give rise to any special 
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right, and it was not of much importance in the forma- 
tion of the real right of pledge. On the other hand, 
the hypothec of the znvecta et illata became the point of 
departure of the whole Roman system of mortgages, 
and this point of departure was the creation of the 
Interdictum Salvianum. 

The Jnterdictum Salvianum and Quasi-Salvianum were 
interdicts for acquiring possession. The former was 
used by a landlord to gain possession of a tenant 
farmer’s effects when expressly pledged for the rent. 
(Just. Inst. 4. 15. 3.; Gaius 4. 147.) These interdicts 
correspond with the Actio Serviana and Quasi-Serviana, 
but must not be confounded with them. 


The interdicts tested the question of possession. The 
Interdictum Salvianum was not given to every mortgage 
creditor, but only to the owner of a rural estate as a 
means of getting possession of the goods of the occupier, 
which had been pledged for the rent. 

The Quasi-Salvianum was granted to any creditor. 

Possibly the Interdictum Salvianum fell into disuse 
when the Actio Serviana was established as a means of 
redress for the creditor. It is a much-disputed question 
whether the Jnéerdictum was available only against the 
tenant, or available against third parties possessing the 
thing hypothecated. Unfortunately, the text of the 
Interdict has not come down to us. There are many 
opinions, but the question appears almost insolvable. 
The difficulty arises largely from the contradiction 
between the Code VIII. 9. 1., which allows the interdict 
only against the tenant, and the D. 13. 33. 1., which 
permits it against every possessor. 


Possibly the solution may be that the interdict was in 
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its origin available only against. the farmer; but at the 
time of Justinian also against third parties. 

If the interdict was originally available against third 
parties there appears to have been no need for the intro- 
duction of the Actio Serviana, which was a Praetorian 
Action 7m rem (later in date than the Interdict) available 
against every possessor and given to the landlord for 
the invecta et cllata which the tenant had hypothecated 
to him. 

But the <Actio Serviana contained in it a principle 
which was capable of much wider application than the 
security required by a rural landlord for rent, and the 
Praetor extended its use to all cases of credit. Thisnew 
Praetorian Action was the Quasi-Serviana or Serviana 
Utile or pigneratitia or hypothecaria. It was an Actio 
in rem for the recovery of the thing mortgaged from the 
debtor or from any third party having possession of it. 
It could be brought by the heirs of the creditor (D. 18. 
7. 11. 4.), and it could be brought against mala-fide 
possessors up to 380 years, and prior to a.D. 525, 
against the debtor and his heirs for ever. 

Justinian however limited the Hypothecary Action 
to 40 years. 

“The Actio Serviana and the Actio Quasi-Serviana 
also called Hypothecaria, equally take their rise 
from the Praetor’s jurisdiction. The Actio Serviana 
is brought to get possession of the effects of a 
farmer which are held as a pledge to secure the 
rent of the land. The Actio Quasi-Serviana is that 
by which creditors sue for things pledged or mort- 
gaged to them; and, as regards this action, there 
is no difference between a pledge and a hypothec; 
for the two terms are indifferently applied to any- 
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thing which the debtor and creditor agree shall be 
bound as security for the debt; but in other points 
there is a distinction between them. The term 
pledge is properly applied to a thing which has 
actually been delivered to a creditor, especially if 
the thing is a movable; the term hypothec to 
anything bound by simple agreement without 
delivery.” (Justinian, Inst. IV. 6. 7.) 

In reference to the Interdictum Salvianum and Actio 
Serviana, we may remark that Salvianus and Serviana 
are unknown to us, and we are in almost equal ignorance 
as to the dates of the Interdict and the Action respec- 
tively. Probably the Action is not later than the 
beginning of the 2nd Century and the Interdict slightly 
earlier. Cicero never speaks of hypothec or hypothecary 
actions. 

6. Cuaracreristics or Earty Hypornec.—The 
Roman hypothec, descendant of the ancient pignus, has 
faithfully preserved its characteristics. It was a simple 
means of constraint. It did not give to the creditor the 
right of satisfying himself out of the property. It gave 
him only the right of putting himself in possession of 
the mortgaged property. 

The Perclusio, the Interdictum Salvianum, the Actio 
Serviana, and the Actio Quasi-Serviana have the one 
object of putting the creditor in possession. When in 
possession the creditor had the mere right of retention, 
but no right of sale or of appropriation. In fact it was 
rather late in the history of Roman Law when Pignus 
and Hypotheca became means of satisfaction. 

It was towards the end of the classical period before 
the power of sale became a natural element in these 
contracts and before the pactum de vendendo became 


SS SEE 


XXVI1 


no longer necessary to the creditor. Before the time 
of Ulpian an agreement for a power of sale was 
necessary. In fact both the pactum and the Lex Com- 
missoria were of late origin. 

Ultimately of course the power of sale became the 
most important element in a mortgage, so important 
that Papinian sees a mortgage in an agreement which 
ultimately permits the creditor to sell the property of 
the debtor. (D. 20. 4. 3. 2.) 

7. Ortcin or Hyproturec.—We have noticed above 
that the hypothec appeared as a perfected combination 
of the two prior institutions, containing the advantages 
of both contracts. 

In hypothec there is reason to see an organic de- 
velopment of jiducia and pignus, rather than an imitation 
of the Greek institution bearing a similar name. The 
Greek origin of the Roman hypothec has been stoutly 
defended by Dernburg, Vol. I. pp. 67—76; and as stoutly 
combatted by Jourdan, pp. 142—172; and the student is 
referred to these treatises for a full discussion of the 
origin of hypothec. 

It seems to us that hypothec is far from a copy pure 
and simple of any foreign institution. Possibly it 
may be an adaptation of elements that have come from 
abroad, but the form and structure of the Roman 
hypothec are evidently original. 

The Actio Serviana and Quasi-Serviana, and the right 
of the creditor to follow the mortgaged property are 
also purely national. 

On the other hand the idea of hypothec, of a real 
guarantee independent of the possession of the creditor, 
may possibly have been borrowed from Greece. The 
Romans knew of the Greek hypothec, saw it in opera- 
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tion in the provinces, and certainly borrowed the Greek 
words hypothec, antichresis and hyperoca. 

Moreover the Lex Commissoria, which transforms a 
pledge into a true conditional sale, reveals the Greek 
notion of a pledge. This assimilation of foreign 
elements should have produced beneficial results; but 
in the case of hypothec it produced disastrous conse- 
quences. In extending the <Actio Serviana to the 
ordinary hypothee, the Praetor ruined the real guarantee 
which he wished to consolidate. He generalised the 
right possessed by the creditor of following the mort- 
gaged property in suppressing, without replacing by 
any equivalent guarantee, the condition which rendered 
the hypothec of the landlord tolerable; viz., the intro- 
duction on to the estate let of the thing mortgaged. 
Therein was an element of publicity which sufficiently 
guarded the interests of third parties lending in good 
faith, and thus conciliated the general interests and the 
particular interests of the landlord and tenant. Freed 
from every condition of publicity, the creditor’s right of 
following the mortgaged property became the scourge 
of Roman credit, a scourge all the more powerful as 
a mortgage applied to movables as well as immovables 
and could cover a debtor’s whole patrimony, both his 
present wealth and his future acquisitions. 

8. Picnus anp Hyvoruec.—If the student will turn 
to the passage quoted above, pp. xxv.—vi., from Jus- 
tinian’s Inst., Bk. IV. 6. 7, he will find there Justinian’s 
definition of the two terms Pignus and Hypotheca and 
the distinction between them. 

Justinian mentions the fact that pignus was especially 
applicable to movables. It must not be thought 
however that the distinction between pignus and 
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hypotheca has anything to do with the difference between 
movables and immovables. The error of thinking 
that pignus was restricted to the pledge of movables 
arose through the false etymology given by Gaius to 
the term Pignus (D. 50. 16. 288. 2.). Gaius there says 
that “ Pignus is derived from pugnum ; because every- 
thing that is given in pledge is delivered by hand. 
Whence it would appear, according to the opinion of 
some jurisconsults, that pignus is properly used only in 
the case of a pledge of movables.” 

Generally a pignus or hypotheca consisted of rights 
in rem, given as security for rights im personam. Buta 
pledge might be a right im personam that the debtor 
had against a third party, given as security to the 
creditor for a sum due by the debtor. 

Thus :— 

“Tf a debtor has given in pledge to his creditor 
the obligation which he had from a debtor, the 
Praetor should confirm this agreement, in such a 
manner that he will allow the creditor to exact this 
sum from the debtor whose obligation has been 
mortgaged to him, and that he should defend this 
same debtor in the case where, after having paid 
this creditor, the latter wished to bring an action 
against him in respect to the mortgage.” (D. 13. 
7.18. pr.) See also D. 20. 1 20. 

9. Tue ConDITIONS DETERMINING THE EXISTENCES OF 
Reat Securiries.—These conditions may be considered 
from three points of view :— 

(A.) Sources: Real Securities can result :— 

(1.) By Agreement with (pignus) or without (hypothec) 
delivery of possession. No formalities are required, 
and even writing is not necessary. An absent person 
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can hypothecate his estate by letter or messenger. (See 
D. 20. 1. 4. and D. 20 1. 28. 1.) 

“A Contract of Mortgage is formed not only by 
delivery but also by simple agreement without 
delivery.” (D. 138. 7. 1. pr.) 

(2.) By Last Will: Where the testator mortgages a 
certain portion of his estate for the security of legacies. 

“It is not wonderful that a mortgage is con- 
tracted when the Magistrate puts a creditor in 
possession of the goods of his debtor; moreover, 
according to several rescripts of our Emperor and 
his father, the obligation of mortgage can arise 
from a will.” (D. 13. 7. 26. pr.) 

(3.) Mortgages created by the Magistrate: Chiefly 
illustrated by the various missiones in possessionem 
(Pignus Praetorium) and pignus in causa judicati 
captum. In these cases the creditor is placed in actual 
possession, and hence they are instances of prgnora 
properly so called. (See Jourdan, pp. 445—462.) 

(4.) A Mortgage created by Operation of Law 
(Tacita hypotheca): The Roman Law presented a 
number of cases where certain debts were guaranteed 
by a hypothec over the whole or part of the property 
of the debtor. A full list will be found in Jourdan, 
pp. 886—444, and we shall be content here with an 
enumeration of the chief types :— 

(1) The Fiseus had a hypothee over the whole 
property of its debtors, whether the debts 
were due for taxes or as the result of contracts 
made with the Fiscus. Fiscus semper habet jus 
pignoris. (D. 49. 14. 46. 3.) 

(2) Under Justinian, the husband had a hypothec 
for the Dos if he were evicted from the Dotal 
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property. This hypothec extended over the 
goods of the person who had advanced the dos. 
Similarly the wife or her heirs had a hypothec 
over the husband’s property for the restitution 
of her dos ; and legatees had over the property 
of the deceased, in security for their legacies. 
Pupilli and Minores had a mortgage over 
the property of their Tutores and Curatores. 
Children in Potestate had a hypothec over the 
father’s property in respect of the bona materna; 
and Justinian gave to the Church a mortgage 
over the property of an emphyteuta who leased 
glebe land. This was in order to guard 
against depreciation of the property. 

(3) The fruits of a farm (praedia rustica) were held 
to be pledged to the lessor without express 
agreement. (D. 20. 2. 7. pr.) So also the 
off-spring of slaves and, at least when owned 
by the pledgor, the young of animals 
(D. 20. 1. 26. 2.); but Paul denies this to 
fetus aut partus. 

If a wood was pledged and a ship or other 
things were made out of the timber, they were 
not subject to the pledge, unless express words 
had been used to include them. (D.13. 7. 18. 
3.) All legal accessions to the thing pledged, 
such as alluvion to land or buildings erected 
on it, or the usufruct falling in after the bare 
ownership had been pledged, are included in 
the pledge (D. 13. 7. 18. 1.); but the peculium 
does not follow the pledge of aslave. (D. 20. 
Tesiaclsy 

(4) In tenancies of buildings in towns (urban 
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hypothec) the practice was that whatever was 
brought in with the intention of its staying 
there (e.g., furniture, &c.) was without any 
express agreement deemed to be pledged for 
the rent, and for any damage caused by the 
tenant; but this rule did not apply to things 
brought in only temporarily. 

The most general terms used are—zilata, 
inducta, invecta, importata, tbi nata. 

A lodger’s things were held to be pledged 
only for his own rent, and if he was granted 
his lodging for nothing they were still not 
pledged for the general rent of the building. 

Such tacit pledge did not prevent the 
emancipation of any of the household slaves, 
unless owing to arrears of rent steps had 
been taken to enforce the hypothec. (D. 20. 
2. 6.) 

The proper method was to send a Public 
Official to the premises to make an inventory 
and to put a mark on the property, after which 
the tenant could not deal with it. This urban 
*hypothec was originally limited to Rome and 
its suburbs, but was extended to the provinces 
by Justinian. It applied to granaries, inns 
and threshing floors, as well as to dwelling- 
houses, but not to farms. (D. 20. 2. 4. 1.) 

A lodger who has paid the full rent for the 
period of his lease and desires to move, has 
a special Interdict (De Migrando) to prevent 
the landlord detaining any of his things, and 
this protection extends to things lent or hired 
out to him or deposited with him. (D. 43. 32.) 
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(5) Rural Hypothec existed in the case of Tenancies 
of Farms.—Only those things which were 
brought in by special agreement with the 
Lessor were deemed to be mortgaged, and 
then only things brought for permanent use. 
(D. 20. 2. 7. 1. and D. 20. 1. 32.) The land- 
lord, however, had a tacit hypothec over the 
crops (D. 20. 2. 7. pr.), and this mortgage 
attached from the moment the crop was 
gathered. 

(6) By a Se. under Marcus Aurelius anyone who, at 
the owner’s request, supplied money either to 
him or his contractor for reconstructing a 
building in Rome and its territory, had thereby 
the house pledged to him. (D. 20. 2. 1.) 

(B.) OBLicATIoNs THAT COULD BE MorteacEep.—Prac- 
tically every obligation could be guaranteed by a mort- 
gage; no matter whether the obligation were present, 
past or future, conditional or unconditional. The 
obligation must not be one prohibited by a Statute; 
e.g., the Sc. Macedonianum or Se. Velleianum. (D. 20. 
3. 2.) 

A person could give a hypothee for another person’s 
obligation. (D. 20. 1. 5. 2.) 

(C.) Osszects or Mortcace.—Whatever could not be 
sold could not be mortgaged. (D. 20. 3.1.2.) Thus 
freemen and Res Divini Juris could not be mortgaged. 
A person that has a power of sale, though not owner, 
as a Tutor or Agent, could mortgage. (D. 20. 1.11. pr.) 

‘‘ Nevertheless, if my agent or my tutor has given 
a thing in pledge, he himself will be able to bring 
the hypothecary action, and this will have place in 
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regard to the agent in so far as he has been 
charged to give this property in pledge.” (D. 13. 
rR te: fe) 

Whatever accedes to the mortgaged property falls 
under the mortgage, and is added to the security of the 
creditor. (D. 20. 1. 29. 1.) Thus, a house built on 
mortgaged land is subject to the mortgage. (D. 13. 
fe2i2) 

It may be noticed that the owner can mortgage his 
property, either for the full ownership thereof or for a 
part. Thus a right of superficies, or a conductio agri 
vectigalis, or a usufruct, or a rural servitude can be 
mortgaged, but not an urban servitude. Further, the 
creditor has a right to mortgage, or to let the thing 
mortgaged to him, or to transfer the mortgage to 
another. Moreover, the creditor can sell his mortgage 
so that another should succeed to his place. 

10. Tue Errecrs oF THE ContRAct.—We have noticed 
that the Creditor in the case of fiducia had all the rights 
attached to ownership over the thing mortgaged, with 
the single exception of the responsibility of restoring the 
property when paid off. In the case of pignus and 
hypotheca, the creditor had only two rights, the Jus 
Possidendi and the Jus Distrahendi. 

(1.) The Jus Possidendi.—The creditor has the right 
of possession. If not in possession he can bring the 
hypothecary action (vindicatio pignoris) to recover pos- 
session of the pledge from the debtor or from a third 
party. 

If the obligation is conditional, possession can be 
demanded only when the condition has been fulfilled 
and the debt ecome due. (D.20.1.13.5.) If there is 
a contract that the creditor shall not sue for one year, 
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the same period will be applied to the hypothec. (D. 20. 
6. 5. 1.) 

The Hypothecary Action is a real action. Its formula 
proposes to the Judge three questions :—(a) Whether 
the mortgage was properly constituted; (b) Whether 
the pledge was the Praetorian property of the debtor ; 
and (c) Whether the debt had been or had not been 
paid; and it instructed the Judge, in the event of a 
decision favourable to the plaintiff, to condemn the 
defendant, at least if he did not satisfy the plaintiff. 
The Judge in fact will order delivery or payment, and 
failing the fulfilment of his arbitratus will prescribe a 
pecuniary condemnation; the recovery of which was 
assured by the Satisdatio Judicati Solvi exacted from 
the defendant in all real actions. 

The Hypothecary Action belonged to a creditor when- 
ever he had a mortgage over a thing. He could then, 
according to his own free will, bring an action for the 
possession of any of the things mortgaged, whatever the 
date or rank of his credit. But this right was modified 
and in some cases paralysed by exceptions granted to 
certain persons, ¢.g., the exception of Distraint, which 
compelled him to distrain certain goods before touching 
others; and the exception of priority of rank which pre- 
vented him from dispossessing those whose mortgages 
or titles were superior to his own. 

(a) Exception of Distraint.—In principle the creditor 
who has a hypothec over several objects, can exercise it 
over whichever he wishes; but this freedom was re- 
strained by Severus and Caracalla, who decided that 
when a creditor has both a general and special mort- 
gage, he must first attempt to satisfy his loan from the 
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latter, and can resort to the general mortgage only when 
the special mortgage has proved insufficient: and by 
Justinian, who decided that the creditor, before bringing 
the hypothecary action against third parties, must bring 
an action against the persons who were personally re- 
sponsible for the debt, z.e., against the debtor and his 
personal sureties. (Nov. 4. 2.) 

(b) Exception of Priority of Rank.n—When a debtor 
mortgaged the same property to several creditors at the 
same time, they all had an equal right: but when the 
same thing is mortgaged at different times to several 
persons the first mortgagee excludes all the others: he 
is entitled to be paid in full, and the surplus only is 
distributed amongst the subsequent creditors in order 
of priority. 

We may notice that in preference to the debtor, and 
in preference to third parties holding without title, a 
second, third, or fourth mortgagee has the same right 
as the first. We may ask, what is this priority in time? 
The time is the date of the contract of mortgage, not the 
date of obtaining possession, nor of the debt for which 
the mortgage is given. Moreover, a person that pays 
off a prior creditor is entitled to priority. For illustra- 
tions of these principles, we advise the student to turn 
to the text and study the undermentioned passages :— 
D..20. 4. 1.: D.20, 4.'9.:.D..20, 4.11: 'D. 20.4. 12.5 
D. 20. 4. 18.: and D. 20. 4. 20. 

There were, however, exceptions to the rule of 
priority. In some cases priority in time was postponed 
to other considerations, e.g. :— 

(1.) The Fiscus came before all creditors, at any rate 
for arrears of taxes. 

(2.) If money was lent to buy office, expressly on 
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condition of obtaining priority, the loan obtained 
priority. 

(3.) A married woman has the first preference in 
suing for the recovery of her dos, but not in reference 
to a donatio ante nuptias. (Justinian Inst. 4. 6. 29.) 

(4.) An advance of money on the security of a house 
or other property for the sake of preserving it from 
destruction, takes next rank in order of preference. 
(D. 20. 4. 5.) 

(5.) Mortgages made by public deed (7.e., one sealed 
in the presence of witnesses and prepared by a Notary) 
had preference over mortgages attested only by private 
documents. 

Again, Leo gave the privilege of priority to a private 
writing witnessed by three witnesses; and Justinian 
confirmed this privilege. (Nov. 73. I.) 

There are other mortgages which rank according to 
priority in time, but are preferred to non-privileged 
mortgages. Thus the hypothec of Pupilli over property 
bought by their Tudores with their money; the hypothee 
of one that advances money for rebuilding a house, and 
the hypothec that one has over a thing bought with 
money which he has advanced if he has specially bar- 
gained for such privilege at the time of sale. 

It may here be noticed that the Hypothecary Action 
brought by the creditor is the Actio Pigneratitia Con- 
traria; the Actio Directa being the remedy of the 
debtor to recover the thing pledged on payment of the 
debt, or, if it has been sold, the surplus. The Direct 
Action can be brought by the debtor or his heirs 
against the creditor, and no prescription avails against 
the debtor or his heirs if they are ready to pay the 
debt. 
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Moreover, the onus of proving the debt is on the 
creditor, and the burden of proving payment of it on 
the debtor. 

We may notice that the Jus Possidendi sanctioned by 
the Hypothecary Action is not the sole method enjoyed 
by the mortgagee-creditor for protecting his rights of 
possession. He has the personal action which arises 
from the contract of mortgage against the debtor. He 
has also the action which results when torts are com- 
mitted ‘against the mortgaged property, as, eg., the 
actio furti and the actio utilis of the Lex Aquilia in the 
case of damnum injuria datum. He has also the Inter- 
dicts for retaining and recovering possession (Uti Posst- 
detis, Unde Vi, &c.), and, as we have already seen, the 
Interdictum Salvianum. 

(2.) The Jus Distrahendi—We must remember that 
in the case of hypothec as well as pignus, the creditor 
originally had no power of sale. The creditor was not 
the owner, and he committed a theft if he sold the 
mortgaged property. Hence it became usual to add 
one of three covenants, viz. :— 

(a) Hither a covenant by which, failing payment on 
maturity of loan, the creditor became owner of 
the mortgaged property (Lex Commissoria); or 

(b) An agreement by which, under the same circum- 
stances, the creditor became owner at a fixed 
price (D. 20. 1. 16. 9.); or 

(c) An agreement by which, failing payment, the 
creditor should have the right of sale or power 
of alienating the mortgaged property. 

An express power of sale appears to have been 

necessary in the time of Gaius (Inst. 2. 64.) ; but not in 
the time of Ulpian. By Ulpian’s time the creditor had 
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the power of sale, unless it was expressly agreed that 
he should not possess it; and according to Justinian, 
even if the creditor was prohibited from selling, he had 
merely to make three demands on the debtor before 
proceeding to sell. 


‘Tf it was agreed that the pledge should be sold, 
whether originally or subsequently, not only is the 
sale valid, but the buyer will at once obtain the 
ownership of the property. Even if there was no 
agreement in this respect, usage allows it to be 
sold, unless there is an express agreement that it 
was not to be sold. In this latter event, if the 
creditor sold the pledge, the debtor has the action 
of theft against him, unless the creditor has re- 
quested him three times to pay, and he has not 
done so.” (D. 13. 7. 4.) 


The conditions then necessary for a valid sale are :— 
No covenant preventing the power of sale, the creditor 
must be the first in rank, and the debt must be due and 
unpaid. Probably the creditor was obliged in any 
event to make one or more demands for payment of the 
debt. 

When these conditions were fulfilled, the creditor 
could sell when and as he liked; even to his own 
friends: but he could not sell to himself. However, 
Justinian, lest debtors should too hastily lose the 
ownership of their property, took measures and fixed a 
regular course of procedure in the enforced sale of 
pledges. 

These provisions made by Justinian were as follows:— 


If the parties agreed as to the manner, time, &c. 
of the sale their agreement was to be observed; if 
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the contract contained nothing as to the power of 
sale, the creditor must, if he had possession, give 
formal notice of his intention to the debtor; or, if 
he had not possession, he must obtain a judicial 
decree. Then, after two years from either of these 
events he could sell. (Code. 8. 34. 3. 1.) 

The buyer became owner on payment. The creditor 
was bound to make delivery or surrender his hypothe- 
cary action to the buyer, and he was bound to guarantee 
his own title, but not that of the debtor. 

The sale deprived the debtor of his property in the 
thing sold; but he benefited to the extent that he was 
liberated from his debt in so far as the creditor had 
been paid, and he had aright to the excess (hyperocha), 
if the price obtained exceeded the loan. 

Of course, if there were several successive mortgagees 
only the first of them had the power of sale, unless a 
subsequent creditor had, in one of the modes previously 
mentioned, obtained priority of rank. Moreover, the 
second and later mortgagees were deprived by the sale 
of their rights over the thing mortgaged, but had the 
preference in respect to the excess of the purchase price 
over the loan due to the first mortgagee. 

The power of sale remained until the whole of the 
debt was discharged; and, therefore, so long as any 
part or the interest thereon was unpaid or the expenses 
necessarily incurred by the creditor, the creditor retained 
the power of sale. (D. 13. 7.8.5.) Closely connected 
with the right of sale was the right of foreclosure. The 
Jiducia was a self-acting foreclosure, especially after the 
introduction of the Ler Commissoria; but we have 
noticed that the Lex Commissoria was abolished by 
Constantine, and from about 280 a.p. the rule was that 
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there must be public notification of a hypothec and a 
year’s delay before foreclosure could take place. 

Justinian allowed foreclosure only when the creditor 
was unable to find a buyer at an adequate price. 

If the debtor and creditor lived in the same province, 
the creditor was bound to give two years’ notice from 
the time that the obligation accrued due. If they lived 
in different provinces, the creditor applied to the pro- 
vincial judge, who served a notice on the debtor and 
allowed him a time limit for payment or appearance. 
Failing appearance and payment, the creditor obtained 
the ownership on petition to the emperor. Even after 
that the debtor had still two more years’ grace in which 
he might pay principal and interest. Failing payment 
within this period, the creditor became absolute owner. 

The contract of mortgage gave the debtor certain rights. 
We have seen that he still remained owner, and could 
therefore sell the mortgaged property, but without pre- 
jJudice to the creditor. Although the creditor could not 
sell to himself, yet the debtor, under a rescript of 
Severus, could sell the pledge to the creditor. (D. 20. 
5. 12. pr.) 

We have also noticed that all accessions to the mort- 
gaged property belong to the debtor, and that he takes 
the risk of any loss that may arise by injury to it. 
(D. 20. 1. 21. 2.) A consequence of this was that what- 
ever was acquired by a mortgaged slave was set off to 
reduce the principal debt. 

The contract resulted in certain mutual duties of the 
debtor and creditor. These may be briefly summarised 
as follows:—The creditor was bound to return the 
mortgaged property if it was in his possession when the 
obligation was discharged. (D. 13. 40.2.) We have 
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also seen that if the creditor sells under his power of 
sale, he must give the surplus to the debtor, or surrender 
his right of action against the purchaser to the debtor. 
If in possession the creditor gathers the crop and sets it 
off against the debt. In fact every benefit derived from 
the possession of the mortgaged property is taken into 
account. (D. 13. 7. 22. pr.) Sometimes an arrange- 
ment was made that the creditor should keep the pro- 
duce instead of interest, and this arrangement was 
known by the Greek named Antichresis. 

We learn from Justinian’s Inst. 3. 14. 4, that the 
creditor must use all possible diligence in guarding the 
mortgaged property. If he does this and yet by mis- 
chance loses the property, he is not answerable, and can 
still claim the money lent. But the creditor is answer- 
able for all wilful or negligent harm. 

Similarly the debtor has certain duties arising from 
the contract: thus, if he is in possession either as bailee 
or tenant, and the creditor exercises his power of sale, 
the debtor must deliver up possession, and is liable for 
damages if he does not. (D. 13. 7. 22. 3.) 

Further if the creditor incurs necessary expenses on 
behalf of a mortgaged slave or of a mortgaged estate, 
not only has he the right of retention, but also a right 
of action for such expenses :—e.g., if he has paid a 
physician when the slave was sick, even if the slave 
died. Similarly if he has repaired a house which was 
afterwards burnt down, and he has not therefore any 
asset which he can retain. 

A question arose whether expenses not necessary, 
but beneficial to the property, ought to be allowed. 
Ulpian speaks with some hesitation on the point, but 
his opinions are expressed as follows in D. 13. 7. 25:— 
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“Tf the creditor has caused a mortgaged slave to be 
instructed in some trade and if the instruction has 
already commenced, or it has been done with the con- 
sent of the debtor, he will have against the debtor the 
contrary action. Otherwise he will have this action only 
in so far as he has caused mortgaged slaves to learn 
necessary trades, and in such a manner that their owner 
is not obliged to abandon them on account of the great 
expense incurred, because as a creditor ought not to 
neglect the mortgaged property and is bound to answer 
for his bad faith or fault, yet he ought not to expend on 
the mortgaged property such considerable sums that the 
recovery of the same is onerous to the debtor, e.g., if a 
debtor mortgages an extensive property that he is not 
in a position to cultivate because he can scarcely pay 
his debts, and if the creditor expends a great sum that 
he may make the property of very considerable value, 
it is for the judge in all these cases to take a just view 
without listening to a debtor too sensible of expense or 
to a creditor who seeks to burden the debtor.” 

Finally we may notice that the debtor is bound to 
pay all damage sustained by the creditor through the 
use of the thing mortgaged. Thus if the debtor knows 
that the slave he is about to mortgage is a habitual 
thief, he must pay all damage suffered by the creditor 
and cannot escape liability by noxal surrender of the 
slave to the creditor. (D. 18. 7. 31.) On the other 
hand, if he were unaware of the slave’s bad character, 
he was allowed to escape liability by surrendering the 
slave to the creditor. 

11, Exrincrion or Morteacres.—The extinction of a 
Mortgage can be either Principal or Collateral. 

(a) Collateral Extinction.—A mortgage is extinguished 
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in consequence of the extinction of the guaranteed 
obligation, either by payment of the loan, or novation 
or remission of the debt, or generally in any of the ways 
in which the creditor could be satisfied. 


The remission of the, debt could take the form of 
the return of the Title Deeds of the property (C. 8. 
26. 7), or by returning the thing mortgaged to 
the debtor with the intention of releasing the pledge. 
On the contrary, the mortgage is not extinguished by 
the litis contestatio, and when the mortgaged property 
is in the hands of the debtor it is not extinguished by 
thirty years’ prescription. 


It is important however to remark that the effects 
resulting for the hypothec from the extinction of the 
principal debt, if not able to be modified, at least 
appear to be concealed by the theory of cndivisebility 
and by those of the assignment of actions and of the 
successio in locum. 


(1.) Indivisibility.—A mortgage is indivisible in this 
double sense, that it affects every part of the thing 
mortgaged and that it guarantees in its entirety 
every part of the debt. The second result enables 
the creditor who has received partial payment to 
sell the whole pledge for the remainder of his debt. 
The creditor can retain the property until all his ex- 
penses were paid, including interest, if the contract 
had stipulated for the payment of interest. We may 
notice here that if the creditor refused payment, the 
debtor might tender the proper amount in a sealed 
bag and the hypothee would thus be released. The 
first result will enable the creditor, in cases where 
the property has been divided by alienation amongst 
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living people by division of the inheritance, to demand 
payment from each co-heir or from the person who 
acquires a part, whether divided or undivided. On this 
subject the student is advised to consult Jourdan, 
pp. 192—207. 

(2.) Assignment of Actions and Successio in Locum.— 
The Assignment of Actions and Successio in Locum prevent 
equally both the extinction of the credit and the extinc- 
tion of the hypothec. The Assignment of Actions benefits 
a third party who is in possession of an immovable 
mortgaged as a security. The third party has the 
Exceptio doli enabling him to pay to the creditor only if 
the latter shall cede to him his rights of action, which 
will thus enable him to reimburse himself on other 
immovables mortgaged for the debt, and will also 
enable him to sue sureties and even to take precedence 
over later mortgage creditors through the exception of 
priority of rank. 

The Successio in Locum creditoris exists, like the benefit 
of the surrender of Actions, solely in opposition to a 
creditor who has no longer the power to exercise his 
full rights. It differs from it in this respect, that it 
need not be demanded ; it produces its full effect in the 
cases where it is admitted, and it differs in that it is 
certainly not a succession to the rights and actions of a 
creditor. According to the opinion of Windscheid and 
also of Brinz, it is a succession to his mortgage. We 
are not of this opinion and consider it a succession to 
his rank. In fact, according to all the texts the succes- 
sion is for the benefit of persons who already have a 
real right and in three cases out of four have a hypothec. 
If it were a succession to the creditor’s hypothec, as 
Windscheid believes, the previous existence of a hypothec 
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would be superfluous. Roman Law admits the Successio 
in Locum in favour of 4 persons. 

(a) In favour of the capitalist who lends money to 
buy out a mortgage creditor and who will see 
his own mortgage placed in the rank of that of 
the creditor bought out. 

(b) In favour of the purchaser of mortgaged property 
who utilised the purchase price in paying off 
the mortgage creditors prior in rank and thus 
takes the preference over remaining creditors. 

(c) For the benefit of the mortgage creditor who buys 
out a prior mortgagee in order to take his 
place. 

(d) Finally, in the case of a novation by change of 
the debtor, for the benefit of the creditor who, 
consenting in the case of his new loan to a 
mortgage on the property previously mortgaged 
to himself, succeeds to himself and takes his 
own former rank. (D. 20. 4. 3. pr.) 

(b) Principal Extinction —The mortgage can be extin- 
guished, independently of the loan guaranteed, in 
various ways; the most important are :— 

(1) By sale of the mortgaged property by the creditor. 
Such sale extinguishes the mortgage, but does 
not release the debtor, except in so far as the 
creditor has obtained payment. (C. 8. 27.) 

(2) The mortgage is extinguished by destruction of 
the thing mortgaged. (D. 20.6. 8. pr.) When 
mortgaged raw material was converted into a 
manufactured article the mortgage was ter- 
minated: ‘If one has mortgaged a wood, the 
ship which has been made from the trees of 
this wood will not be mortgaged because there 
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is a difference between a ship and the material 
of which it is made. This is why in Mortgage 
Agreements it is necessary to add this clause, 
‘and everything which shall arise from or be 
made from the trees of the forest.’” (D, 13. 
7. 18. 3.) A mere change however in athing 
does not end the mortgage, and if a house 
were removed or burnt down the ground was 
still encumbered with the mortgage. Similarly 
if the ground were made more valuable by 
the erection of a house thereon the whole 
would be mortgaged. 

(3) The mortgage is also terminated when the creditor 
becomes owner of the property, or when the 
debtor becomes the heir of the creditor. (D. 
20. 6. 9. pr.) 

(4) The creditor may renounce or release the mort- 
gaged property. Such renunciation may be 
tacit or express. The creditor might accept 
some other security; e.g., he might accept a 
Surety instead of a pledge. Again he might 
agree to the sale of the mortgaged property by 
the debtor, and this would extinguish the 
mortgage, unless it was expressly reserved. 
But mere knowledge on the part of the creditor 
that the debtor had sold the property did not 
imply consent, unless the sale had been publicly 
advertised and had taken place both with the 
knowledge of the creditor and without any 
objection on his part. 

On this point see D. 20. 6. 4. 1.; D. 20. 
6. 8.; D. 20. 6. 9.; D. 20. 6. 12.; and D. 20. 
4, 12. 


xlviii 


(5) Lastly the mortgage could be extinguished by 
prescription. We have already seen that this 
would be the case in fiducia where there had 
been usureceptio for one year. Similarly in 
the case of the primitive pledge, prescription 
came into operation when the creditor lost 
possession and failed to put into operation the 
Possessory Interdicts. Likewise the liberation 
of the mortgage could be effected apart from 
the extinction of the loan, if not when the 
property remained in the hands of the debtor, 
at any rate when it had passed into the 
possession of a third party. 


We have already noticed that in the case of the 
debtor the hypothecary action was not extinguished by 
the lapse of the usual period of thirty years; but we 
have also noticed that Justin in a.p. 525 did prescribe 
a period of 40 years for the Actio quasi-Serviana. 


But a mortgage was a right in rem of the creditor, 
and the Praetor applied to it the Prescriptio longi 
temporis, which enacted that if the thing mortgaged was 
possessed under a good title and bond fide by a third 
party (that is by a party other than the debtor or his 
heir) for the period of 10 years if the parties were 
living in the same province, or 20 years if in 
different provinces, then the mortgage would be ex- 
tinguished. Of course if the third party had neither a 
just title nor good faith, he could neither acquire a 
release from the mortgage nor the ownership of the 
property ; but after Justinian, if the third party had 
not a good title, but was a possessor in good faith, he 
would acquire both release from the debt and the 
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ownership of the property by prescription in thirty 
years. (C. 7. 39.) 

12. Jusrinran’s Dicest.—In the early part of the 
present Essay we remarked that as far as English 
authorities were concerned the student had little help 
or guidance. The same statement would not hold true 
in regard to descriptions of Justinian’s compilations. 
Hence a short description will here suffice, as the 
student can find an ample account of Justinian’s reign 
in five brilliant chapters of Gibbon’s “‘ Decline and Fall 
of the Roman Empire,” particularly chapters 43 and 44. 
Then again there is Roby’s Introduction to Justinian’s 
Digest, which is the most complete work in the English 
language on the topic, and contains a remarkable 
chapter on Lawyer’s Latin. The student may also be 
referred to Part 5. c. 3. of Muirhead’s ‘Roman Law.” 
See also Bryce’s Article on Justinian in the Encyclo- 
pedia Britannica. 

The Emperor Justinian, who was called to the throne 
in 527 A.D., possesses a unique place in the history of 
Roman Law, owing to the juridical compilations made 
during the first seven years of his reign, probably at 
the suggestion of his favourite Tribonian. The work 
was begun in 528, and a commission was charged to 
combine in a single collection the constitutions in force, 
by revising the Gregorian, Hermogenian and Theodosian 
Codes, by adding later constitutions which had not been 
abrogated and by suppressing repetitions and contradic- 
tions. This work was finished in 529 and the Code 
published on April 7th, to come into effect from the 
16th. After the work on the Imperial Constitutions 
and the publication of the Code which contained them 
in their new form, the legislative activity of Justinian 
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was brought to bear on the writing of the jurists. It 
was necessary to consider the divergences of opinion 
and contradictions between the jurists, which were the 
cause-of much uncertainty. Instead of adopting the 
Lex de Responsis Prudentum, Tribonian suggested the 
enacting of a series of Constitutions, in which each of 
these controverted points should be successfully dealt 
with and definitely settled. These decisions were pub- 
lished at intervals, between 529 and 531 a.p., and were 
known as the Quinguaginta Decisiones. 

After Justinian had published his Code, he resolved 
to make a complete revision of the whole civil law, by 
collecting together in a single treatise the dispersed 
volumes of the jurists. This treatise is known as the 
Digesta or Pandectae. The communication, in which he 
developes this project, is addressed to Tribonian, and is 
dated December 15th, a.p. 530. Tribonian was charged 
to select the most skilful professors and greatest advo- 
cates to carry out the work. It was enjoined upon him 
to choose and correct all that had been written by the 
jurists whom the emperors authorised to interpret the 
laws, and from this collection to draw up a work of the 
utmost perfection, to be sacred as a temple of Justice 
and to be in fifty books. 

‘‘In these fifty books, let all the ancient laws, 
thrown into confusion through the course of nearly 
1,400 years, be expurgated and surrounded as it 
were by a rampart, beyond which there shall be 
nothing more; equal authority being given to all 
jurists, and no preference observed for one above 
another. Do not set down one opinion as the best 
because the majority has adopted it. Do not abso- 
lutely reject the notes of Ulpian, of Paulus, and 
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of Marcian on Papinian, but do not hesitate to take 
and lay down as law whatever you shall think fit. 
The decisions of all the others you quote will have 
authority just as much as if they emanated from 
the Imperial Constitutions and were given forth by 
our divine breath. Do not leave any antinomy 
(ze., contradiction between two laws), any repe- 
titions ; avoid as much as possible inserting anew 
the Imperial Constitutions contained in our Code; 
put aside all things that have fallen into disuse. 
This work will bear the name of Digest or Pandects 
We forbid jurists to add commentaries and to 
obscure it with their prolific observations.” 

The commission, consisting of sixteen members, 
carried on the work with great rapidity, and the Digest - 
was finished in the space of three years. It was 
promulgated on December 16th, a.p. 583, to come into 
force on December 30th. The recommendations of 
Justinian were not always followed. Occasionally there 
is confusion, repetitions and antinomies, the number of 
which, much increased by the commentators, still exer- 
cises the patience of those who study the great work. 
The Digest is composed of fragments taken from thirty- 
nine of the most eminent jurists; each of these frag- 
ments bears the name of the author and of the work 
from which it was drawn. The work is divided into 
50 books, all of them sub-divided into several titles, 
except Books 30—33. 

The titles are sub-divided into Statements of Law or 
fragments. These fragments are again sub-divided, 
when of any considerable length, into principium and 
paragraphs. According to Bluhme, the Commissioners 
followed this method :—The works to be extracted were 
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divided into three groups, leading off, in the case of the 
first, with the Libri ad Sabinum; of the second, with 
the Libri ad Edictum ; and of the third, with the works 
of Papinian. Each of these collections was entrusted 
to a sub-commission, and then the extracts made by 
each sub-commission were placed one after the other in 
each title, in a variable order and with frequent inter- 
changes. As to the manuscripts, Justinian has been 
most fortunate. Many exist, but the long-disputed 
problem of their respective value appears to have been 
definitely settled by Mommsen. 

The chief manuscript is an excellent one written by 
Greek copyists, probably in the sixth or seventh century, 
and called the Florentine, because it has been since 
1406 at Florence. In addition, there exists a large 
number of manuscripts of the 11th and 12th centuries 
containing a text of the Digest, generally called the 
vulgate; but Mommsen has shown that the manuscripts 
of the vulgate are all derived from a single manuscript 
which was copied from the Florentine, but collated 
with an independent manuscript, now lost, furnishing 
some valuable corrections as far as Book 85. The 
under-mentioned statements are abbreviated from the 
Constitution that Justinian addressed to the Senate at 
Constantinople and to all the people :— 

“Tt was a marvellous thing to reduce into one uniform 
shape all the laws of Rome from the foundation of the 
city down to our own time, a period of nearly 1,400 
years. After having invoked the aid of God, we have 
commissioned Tribonian, a high personage, with other 
very illustrious and very learned men, to carry out our 
design, all the results of their labours being first sub- 
mitted to our royal investigation and scrutiny; after 
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arranging the Imperial Constitutions in 12 books in 
the Code which is adorned with our name, we have 
entered upon a more considerable work, the revision 
and the arrangements of the ancient jurisprudence, 
comprising nearly 2,000 volumes and more than three 
million lines, which we have undertaken to be read and 
examined in order to make the best selections, and we 
have collected the whole into 50 books, under the name 
of Digest or Pandects, reducing it to about 150,000 
lines. All these things have been brought to an end 
by Tribonian, who directed it; Constantine; two pro- 
fessors of law at Constantinople, Theophilus and 
Cratinus; two at Berytus, Dorotheus and Anatolius, 
besides eleven lawyers of renown occupying a superior 
position in Constantinople. In order to afford beginners 
the opportunity of commencing their primary studies, 
so as to facilitate their subsequent progress to deeper 
subjects, we have charged Tribonian, and under his 
direction Theophilus and Dorotheus, to collect the divers 
works of the ancients which contain the elementary 
exposition of the laws, and which are called Jnstitutiones, 
to extract the passages which might be made useful and 
best adapted to the present time, and to form them into 
four books, with authority to exercise the same power 
of revision as in our other compilations.” (Justinian’s 
Institutes, which were inspired by and modelled upon 
the Institutes of Gaius, were promulgated on Novem- 
ber 21st, A.p. 533, to have the force of law from 
December 30th. The Institutes have been transmitted 
to us by somewhat defective manuscripts, of which none 
go further back than the 9th century.) ‘‘The whole of 
this compilation of the Roman law in three volumes, 
the Institutes, the Digest and the Code, has been com- 
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pleted by the favour of Almighty God in three years. 
We notify this act of legislation to all. It is a collation 
of direct concise laws placed within the reach of every- 
body. Should there be any repetition or any omission, 
it must be excused on the score of the imperfection of 
human nature; for itis Deity alone who fails in nothing. 
Conscript fathers, and all inhabitants of the terrestrial 
globe, render ye therefore thanks to the supreme 
Divinity, which has reserved for your age so salutary 
a work! Venerate and observe these laws. Let no one 
attempt, either before the judge or in any other dis- 
cussion where the law should intervene, to quote or to 
point out any passage whatever of other books than 
our Institutes, our Digest and our Code, arranged and 
promulgated by us, under the penalty due to the crime 
of fraud to the fool capable of such a deed, and to the 
judge who shall have suffered it in his hearing.” 

This penalty, however, did not prevent Justinian 
himself from publishing a new and revised Code in 
534 A.D., since he judged that the first edition of his 
Code, produced in 529, was rather antiquated five years 
later; and it is this second edition of the Code which 
alone has come down to us. 

Lastly, he subsequently issued a certain number of 
other constitutions, for the most part in the Greek 
language, of which no official collections were made, 
and which are called the Novels. Three private collec- 
tions of the Novels have come down to us—two Latin 
ones and one Greek one. 

The Institutes, Digest, Code and Novels are the four 
component parts which, for some centuries, have been 
united under the name of the Corpus juris civilis. This 
constitutes for us Justinian’s work, a work very im- 
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portant in itself and of great practical use to the empire 
of Justinian, but still more important because of the 
influence it has exercised upon the science and the 
practice of the law. In fact, in spite of mutilations and 
alterations, it is of the utmost value as a monument of 
Roman Law. This work has sometimes been over- 
praised and sometimes over-depreciated. Without 
speaking of other less essential points, Justinian has 
been justly reproached with having, in his work of 
codification, perpetuated the purely historical separation 
of Jus and Leges, and with having, except in the Novels, 
proceeded by way of cutting and clipping instead of 
himself writing his own laws. But these two legislative 
imperfections have proved to possess for us advan- 
tages which he did not foresee; for they enable us the 
better to discover, between the lines of his compilations, 
the anterior law, the history of which is so important, 
and for the study of which Justinian’s works still afford 
the most extensive collection of materials. 

We have already said that the Digest consists of frag- 
ments taken from 39 of the most eminent jurists, and 
that each of these fragments bears the name of the 
author and of the work from which it was drawn. The 
20th Book is taken from the writings of 13 authors, as 
follows :— 


No. of 
Names. Fragments. 
1: oe lade AU ane ol Sis Sate a teisi Ore 22 
MEAN oac Sete ease Si alofay eiatel oye ees 18 
PUTER 6 ka so a st atainas, deeds Bees 15 
LuLOUSET 1 le a 13 
SSCL Mah CE (oe Se ae ae 11 
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No. of 
Names. Fragments. 
Galas <b. aie ses RA late hana einen wistxteiaarins 7 
Pry PROWINUS:- coho vold veskeo etale Xo 4 
TGOOY soma es y Rieke tattle SulkaSifuisase ls «hs 2 
POMpPOns, {os icwa anes aesee © ses 2 
Marcas 3 c.5% an cdoee oar at ee eae 1 
Merataus) Sa5:5 ceatees Bc Sie ey ehacsan eae os 1 
Africanus....... etguaapane Rete at at and Save 1 


The extracts from Marcianus are somewhat longer 
than from the other jurists, and, in fact, we may say that 
the book is founded mainly on Marcian’s Ad formulam 
hypothecartiam. 

We append a short account of the 13 writers enu- 
merated above :— 

(1.) ZLabeo (54. B.c.—17. A.D.) was a lover of the old 
constitutions and a great student of legal antiquities ; 
but at the same time he was a stern republican, a man 
of varied culture and philosophic training. His was, in 
fact, the name of greatest authority from the reign of 
Augustus to that of Hadrian. In his legal treatises 
he was as independent as in his politics; he criticised 
freely the doctrines of earlier writers, and was guided 
largely in his own judgments by constant reference to the 
origin of an institution, and the object it was intended 
to serve or effect. He is said to have written 400 
books, amongst the most celebrated of which were his 
“‘ Probabilities” (8 books) and his 10 Libri Posteriorum. 
He also wrote on the Pontifical Law, the Twelve Tables 
and the Edicts of the Praetor. As is well known, Labeo 
and his rival Capito were the founders of the two schools 
or sects of the Proculians and Sabinians. There are in 
the Digest 34 extracts from Labeo’s writings in addition 
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to 540 citations therefrom. In fact his opinions, and 
particularly his definitions, are referred to often ten to 
twenty times in the course of the same title. 

(2.) Sextus Pomponius lived and wrote in the reigns 
of Hadrian, Antonius Pius, Marcus Aurelius and Verus. 
He was a most prolific writer, and his writings were 
very diversified. There are 578 extracts from him in 
the Digest and more than 400 citations from him by 
other writers. The most remarkable extract is from his 
Enchiridium (D. 1. 2. 2.). In this extract we have 
a sketch of the History of the Roman Law down to the 
time of Hadrian, 117—188 a.p., under whom it was 
written. The record of the two or three hundred years 
before the writer’s time can probably be fairly relied 
upon and even the earlier part of the sketch is of con- 
siderable value, although diminished by looseness of 
statement and also occasionally by undoubted inaccuracy 
both as to dates and persons. He had a tendency to 
read the practice and forms of his own time into the 
scanty records of a remote age. Moreover the extreme 
brevity and comprehensiveness of his sketch diminished 
somewhat its value, but his narrative has the merit of 
continuity and it occasionally supplements Jacunae 
elsewhere. The Enchiridium was probably taken from 
his Epistolae, which consisted of opinions given to clients 
in a much fuller and more argumentative fashion than 
was usual in the responsa of the licensed jurists. His 
books ad Plautium and his 35 books ad Sabinum and 
his 79 books ad Edictum should also be mentioned. 

(3.) Sextus Cecilius Africanus was also a contem- 
porary of Julian and Pomponius. In fact his 9 books 
of Quaestiones were apparently word for word opinions 
of Julian, with occasional notes of dissent or modifica- 
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tion by Africanus. He also wrote a great number of 
Epistolae. There are 131 extracts from his writings in 
the Digest and they are noted for being acute and 
exact, but often obscure. 


(4.) Ulpius Marcellus was amongst the legal officers 
of Pius and probably of Marcus Aurelius. He wrote 
36 books of Digesta and six books ad Leges and one of 
Responsa. There are 161 extracts from his writings in 
the Digest and 258 citations. Little is known respecting 
him. Some have thought that he was the soldier 
Marcellus, described in detail by Dio, as sent out to 
Britain by Commodus. The people of North Britain had 
rebelled and crossed Hadrian’s wall, and Marcellus 
appears to have been so successful against them as to 
excite the jealousy of Commodus. Dio tells us that this 
Marcellus was a man of economical temperament, of 
lofty spirit and superior to bribes. Sleepless himself, 
he sent messengers to his officers at different hours of 
the night. He had his bread from Rome, not because 
he preferred it to British bread, but because from its 
staleness and hardness it might not tempt him to eat 
too much. 


(5.) LZ. Neratius Priscus was one of the members of 
the Proculian School. Hoe was a contemporary of 
Julian and was one of the chief legal officers of Hadrian 
(117—138 a.p.). There are some 63 extracts from his 
writings in the Digest. 

(6.) Gaius was somewhat later than Julian and 
Pomponius, but his writings were of much greater im- 
portance than those of Priscus or Marcellus. His 
is a more remarkable namo perhaps than that of 
any prior writer with the exceptions of Labeo and 
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Julian. Of him however we know remarkably little. 
Mommsen believes that he was a professor at Troas and 
has given good reasons for his opinion; but this theory 
has been combatted by Huschke. There are 535 
extracts from his writings in the Digest. Probably it 
was as a teacher and theoretical jurist that he excelled ; 
indeed some doubt whether he was a practitioner at 
all, and it is almost certain that he had not the jus 
respondendi. His style is that of an accomplished 
teacher; there was clear analysis and neat division 
expressed with ease and precision. No superfluous 
words mar his writings and he wrote in easy and good 
Latin. Probably his first work consisted of 32 books 
on the Provincial Edict. He also wrote six books on 
the Twelve Tables, on the Lex Julia et Papia; in fact 
he was most prolific as a writer; and other works that 
_ should be mentioned are his Regulae, his Res Quotidianae, 
his Aurea, and most important of all, his 4 books of 
Institutes. The latter was not a work of erudition, 
nor perhaps indicative of the highest order of juridical 
powers; but it was a work of great value as a com- 
pendium of the fundamental doctrines of the law, both 
from the simplicity of its method, its historical illus- 
trations and its precision and accuracy. One of the 
best editions of the work is the 4th edition of Poste’s 
Gaius. The work of Gaius is not considered of the 
same merit as that of Labeo or Julian, Ulpian or 
Papinian. As stated previously, he was a skilful and 
successful teacher rather than a practitioner or a specu- 
lative jurist. The extracts from him in the Digest are 
models of exposition, but he lacks the constructive 
talent of a Labeo or Julian. Nevertheless, his Institutes 
are of inestimable value owing to the wealth of in- 
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struction which they afford on the law of the republic 
and early empire. 

(7.) Q. Servidius Scaevola was a little later than 
Gaius; probably he was the tutor of Papinian. His 
Digest and his Questions were his most celebrated 
works and appear to have been very brief and pointed. 
His name is apt to cause some confusion, but it is almost 
always he who was intended when the bare name of 
Scaevola is used, and not the great republican jurist, 
so frequently mentioned by Cicero, Q. Mucius Scaevola, 
the man whom Cicero styles ‘‘as the best orator of all 
lawyers.” There are 306 extracts from Scaevola’s 
writings in the Digest, and some of them are somewhat 
lengthy. 

(8.) ZTryphoninus may be mentioned in conjunction 
with Scaevola. He was a contemporary of Papinian, 
wrote notes on Scaevola’s Digest, and 21 books of 
Disputationes. There are 80 extracts from his writings 
in the Digest. 

(9.) Aemilius Papinianus is supposed to have been a 
native of Phoenicia, but the fact that he lived at York 
is of much greater interest to British readers. He was 
reputed to be a kinsman of the Emperor Septimius 
Severus, under whom, in 203 a.p., he became Praetorian 
Prefect, and an enactment in the Code, dated from 
York in the year 210, in all probability was written by 
him. (Code III. 32. 1.) The Emperor entrusted to 
him the charge of his two sons; but he was unable to 
prevent the murder of the younger, and his refusal to 
defend the act led to his own assassination by order of 
the elder. It is reputed that in answer to Caracalla he 
uttered the famous statement that “‘ parricide was not 
so easy to defend asto commit.” Papinian is the prince 
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of jurists. ‘‘A most just man; one who surpassed all 
Roman lawyers before and after in knowledge and in 
interpretation of the law.’’ (Cujas.) ‘The greatest 
lawyer that has been or will be, he occupies the same 
single pre-eminence amongst jurisconsults that Homer 
does amongst the poets.” Mommsen’s testimony is 
that he was ‘the first of Roman jurists in juristic 
science generally and in the living sense of right and 
morality.” His style was close, clear and deep, with 
complete adequacy of expression. There is no word 
too much or too little. He has no equal in the precision 
with which he states a case, eliminating all irrelevancies 
of fact, yet applying the rule with the greatest ease. 
Perhaps there was never a greater lawyer and never a 
greater judge. His principal writings are his 37 books 
of Quaestiones, his 19 books of Responsa and his 2 books 
of Definitions. There are 601 extracts from his writings 
in the Digest and, in addition, 158 citations from his 
works. 

(10.) Domitius Ulpianus and Julius Paulus made 
their appearance in public life as assessors in the 
auditorium of Papinian and Septimius Severus. They 
were also ministers under Caracalla. Although their 
public work was so closely connected, Ulpian never 
mentions the name of Paul, and Paul mentions that of 
Ulpian only once. According to Roby, Ulpian con- 
tributes more than a third of the whole Digest, there 
being 2,464 extracts from his works out of a total of 
9,142. We are not concerned here with either his 
judicial or administrative work, but simply with his 
writings. His greatest work consisted of 81 books on 
the Praetor’s Edict. We must mention, too, a Com- 
mentary on the jus civile (51 books ad Sabinum). In 
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addition he wrote collections of Opinions, Responses 
and Disputations ; Books of Rules and Institutions on 
Criminal Law, trusts, &c. In short he was one of the 
most prolific of writers, and at the same time one of the 
most active of judges and administrators. He was 
slain in A.D. 228 in the presence of the Emperor. He 
is often considered as being, with Papinian and Paul, 
one of the greatest Roman jurisconsults, and almost 
the equal of Papinian. This estimate of his work is 
perhaps too flattering. In constructive ability he 
cannot be compared with either Labeo or Julian. He 
is rather a lucid and intelligent compiler; lucid in both 
arrangement, style and language. His doctrinal ex- 
position is of a high order, but his works reveal great 
indebtedness to his predecessors. The philosophical 
observations contained in his Institutes have been 
criticised as superficial, but his two outstanding merits 
are his preciseness and his lucidity. No doubt this 
precision of statement caused his works to be drawn 
upon by Tribonian in the compilation of the Digest to 
a much greater degree than those of his rival, Paul. 
(11.) Paul had aliterary career very similar to that of 
Ulpian. Next to Ulpian he is the most voluminous 
contributor to the Digest, 2,080 extracts being taken 
from his writings, or about one-sixth of the whole. He 
edited a considerable part of Labeo’s works, but of his 
own more original writings, the most important was his 
great Commentary on the Edict (78 books). His next 
most important work was his Commentary on Sabinus 
(16 books). Mention, too, must be made of his Sen- 
tentiae ad filium and a great number of monographs. 
In fact his interests seem to have been wider than those 
of Ulpian, and he was quite as acute and more subtle ; 





but his works were not drawn upon to the same extent 
owing to the lack of the two qualities previously men- 
tioned—precision of statement and clearness of diction. 

(12.) Modestinus was a pupil or friend of Ulpian; his 
works were mainly written after the death of Caracalla, 
and of course he is mentioned in the Valentinian Law 
of Citations along with Gaius, Papinian, Ulpian and 
Paul. He wrote 19 books of Responsa, 10 books of 
Regulae, 12 books of Pandects, 9 books of Dzfferentiae. 
There are 344 extracts from his writings in the Digest, 
but generally short ones. He is accused of being 
unable to take broad views and inclined towards hair- 
splitting. With him, at any rate, the great period of 
juristic writings came to an end. 

(13.) Marcitanus may possibly, too, have written about 
the same time, viz., soon after the death of Caracalla. 
His principal work consisted of 16 books of Institutes, 
in which to some extent he followed the method of 
Gaius; he had also portions dealing with public law 
and freely illustrated his work with extracts from 
poetry and general literature. There are 283 extracts 
from his writings in the Digest, and the 20th book of 
the Digest appears to be much indebted to his work 
“‘ad formulam hypothecariam.” 
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DE PIGNORIBUS ET HYPOTHECIS ET QUALI- 
TER EA CONTRAHANTUR ET DE PACTIS 
EORUM. 


1 Papryranvs libro undecimo responsorum Conventio 
generalis in pignore dando bonorum vel postea quaesi- 
torum recepta est: in speciem autem alienae rei collata 
conventione, si non fuit ei qui pignus dabat debita, 
postea debitori dominio quaesito difficilius creditori, qui 
non ignorayit alienum, utilis actio dabitur, sed facilior 
1 erit possidentiretentio. Servo pignori dato peculium 
eius creditor citra conventionem specialiter super eo 
conceptam frustra distrahit, nec interest, quando servus 
2 domino peculium adquisierat. Cum praedium pig- 
nori daretur, nominatim, ut fructus quoque pignori 
essent, convenit. eos consumptos bona fide emptor utili 
Serviana restituere non cogetur: pignoris etenim causam 
nec usucapione peremi placuit, quoniam quaestio pig- 
noris ab intentione dominii separatur : quod in fructibus 
3 dissimile est, qui numquam debitoris fuerunt. Pacto 
placuit, ut ad diem usuris non solutis fructus hypo- 
thecarum usuris compensarentur fini legitimae usurae. 
quamvis exordio minores in stipulatum venerint, non 
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esse tamen irritam conventionem placuit, cum ad diem 
minore faenore non soluto legitimae maiores usurae 
4 stipulanti recte promitti potuerunt. Cum praedium 
uxor viro donasset idque praedium vir pignori dedisset, 
post divortium mulier possessionem praedii sui reci- 
peravit et idem praedium ob debitum viri pignori dedit. 
in ea dumtaxat pecunia recte pignus a muliere con- 
tractum apparuit, quam offerre viro debuit meliore 
praedio facto, scilicet si maiores sumptus quam fructus 
fuissent, quos vir ex praedio percepit: etenim in ea 
quantitate proprium mulier negotium gessisse, non 
alienum suscepisse videtur. 

2 Ivem libro tertio responsorum Fideiussor, qui pig- 
nora vel hypothecas suscepit atque ita pecunias solvit, 
si mandati agat vel cum eo agatur, exemplo creditoris 
etiam culpam aestimari oportet. ceterum iudicio, quod 
de pignore dato proponitur, conveniri non potest. 

3 [peu libro vicesimo quaestionum Si superatus sit 
debitor, qui rem suam vindicabat, quod suam non pro- 
baret, aeque servanda erit creditori actio Serviana 
probanti res in bonis eo tempore, quo pignus contra- 
hebatur, illius fuisse. sed et si victus sit debitor vin- 
dicans hereditatem, iudex actionis Servianae neglecta 
de hereditate dicta sententia pignoris causam inspicere 
debebit. atquin aliud in legatis et libertatibus dictum 
est, cum secundum eum, qui legitimam hereditatem 
vindicabat, sententia dicta est. sed creditor non bene 
legatariis per omnia comparatur, cum legata quidem 
aliter valere non possunt, quam si testamentum ratum 
esse constaret: enimvero fieri potest, ut et pignus recte 
1 sit acceptum nec tamen ab eo lis bene instituta. Per 
iniuriam victus apud iudicium rem quam petierat postea 
pignori obligavit: non plus habere creditor potest, 
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quam habet qui pignus dedit. ergo summovebitur rei 
iudicatae exceptione, tametsi maxime nullam propriam 
qui vicit actionem exercere possit: non enim quid ille 
non habuit, sed quid in ea re quae pignori data est 
debitor habuerit, considerandum est. 

4 Gatvs libro singulari de formula hypothecaria Con- 
trahitur hypotheca per pactum conventum, cum quis 
paciscatur, ut res eius propter aliquam obligationem 
sint hypothecae nomine obligatae: nec ad rem pertinet, 
quibus fit verbis, sicuti est et in his obligationibus quae 
consensu contrahuntur. et ideo et sine scriptura si 
convenit ut hypotheca sit et probari poterit, res obligata 
erit de qua conveniunt. fiunt enim de his scripturae, 
ut quod actum est per eas facilius probari poterit: et 
sine his autem valet quod actum est, si habeat proba- 
tionem : sicut et nuptiae sunt, licet testationes in scriptis 
habitae non sunt. 

5 Marcranus libro singulari ad formulam hypothe- 
cariam Res hypothecae dari posse sciendum est pro 
quacumque obligatione, sive mutua pecunia datur sive 
dos, sive emptio vel venditio contrahatur vel etiam 
locatio et conductio vel mandatum, et sive pura est 
obligatio vel in diem vel sub condicione, et sive in 
praesenti contractu sive etiam praecedat : sed et futurae 
obligationis nomine dari possunt: sed et non solvendae 
omnis pecuniae causa, verum etiam de parte eius: et 
vel pro civili obligatione vel honoraria vel tantum 
naturali. sed et in condicionali obligatione non alias 
1 obligantur, nisi condicio exstiterit. Inter pignus 
autem et hypothecam tantum nominis sonus differt. 
2 Dare autem quis hypothecam potest sive pro sua 
obligatione sive pro aliena. 
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6 Uxrranus libro septuagesimo tertio ad edictum Obli- 
gatione generali rerum, quas quis habuit habiturusve 
sit, ea non continebuntur, quae verisimile est quemquam 
specialiter obligaturum non fuisse. ut puta supellex, 
item vestis relinquenda est debitori, et ex mancipiis 
quae in eo usu habebit, ut certum sit eum pignori 
daturum non fuisse. proinde de ministeriis elus perquam 
el necessariis vel quae ad affectionem eius pertineant. 

7 Pautus libro sexagesimo octavo ad edictum vel quae- 
in usum cottidianum habentur Serviana non competit. 

& Uxrranus libro septuagesimo tertio ad edictum Deni- 
que concubinam filios naturales alumnos constitit generali 
obligatione non contineri et si qua alia sunt huiusmodi 
ministeria. 

9 Gaius libro nono ad edictum provinciale Sed et 
quod ad eas res, quas eo tempore quo paciscebatur in 
1 bonis habuit, idem observari debet. Quod emp- 
tionem venditionemque recipit, etiam pignerationem 
recipere potest. 

10 Uxrranvs libro septuagesimo tertio ad edictum Si 
debitor res suas duobus simul pignori obligaverit ita, 
ut utrique in solidum obligatae essent, singuli in 
solidum adversus extraneos Serviana utentur: inter 
ipsos autem si quaestio moveatur, possidentis meliorem 
esse condicionem: dabitur enim possidenti haec exceptio: 
‘si non convenit, ut eadem res mihi quoque pignori 
esset.’ si autem id actum fuerit, ut pro partibus res 
obligarentur, utilem actionem competere et inter ipsos 
et adversus extraneos, per quam dimidiam partis pos- 
sessionem adprehendant singuli. 

11 Maroranvs libro singulari ad formulam hypothe- 
cariam Si is qui bona rei publicae iure administrat 
mutuam pecuniam pro ea accipiat, potest rem eius 
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1 obligare. Si dvrixenos facta sit et in fundum aut 
in aedes aliquis inducatur, eo usque retinet possessionem 
pignoris loco, donec illi pecunia solvatur, cum in usuras 
fructus percipiat aut locando aut ipse percipiendo 
habitandoque: itaque si amiserit possessionem, solet in 
2 factum actione uti. Usus fructus an possit pignori 
hypothecaeve dari, quaesitum est, sive dominus pro- 
prietatis convenerit sive ille qui solum usum fructum 
habet. et scribit Papinianus libro undecimo respon- 
sorum tuendum creditorem et si velit cum creditore 
proprietarius agere ‘ non esse ei ius uti frui invito se,’ 
tali exceptione eum praetor tuebitur: ‘si non inter 
‘creditorem et eum ad quem usus fructus pertinet con- 
‘venerit, ut usus fructus pignori sit’ : nam et cum 
emptorem usus fructus tuetur praetor, cur non et 
creditorem tuebitur? eadem ratione et debitori obicietur 
8 exceptio. Iura praediorum urbanorum pignori dari 
non possunt: igitur nec conyenire possunt, ut hypothecae 
sint. 

12 Pautus libro sexagesimo octavo ad edictum Sed an 
Viae itineris actus aquae ductus pignoris conventio 
locum habeat videndum esse Pomponius ait, ut talis 
pactio fiat, ut, quamdiu pecunia soluta non sit, eis 
servitutibus creditor utatur (scilicet si vicinum fundum 
habeat) et, si intra diem certum pecunia soluta non sit, 
vendere eas vicino liceat: quae sententia propter utili- 
tatem contrahentium admittenda est. 

13 Marcranus libro singulari ad formulam hypothe- 
cariam Grege pignori obligato quae postea nascuntur 
tenentur: sed et si prioribus capitibus decedentibus 
1 totus grex fuerit renovatus, pignori tenebitur. Sta- 
tuliber quoque dari hypothecae poterit, licet condicione 
2 exsistente evanescat pignus. Cum pignori rem pig- 
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neratam accipi posse placuerit, quatenus utraque pecunia 
debetur pignus secundo creditori tenetur et tam exceptio 
quam actio utilis ei danda est: quod si dominus solverit 
pecuniam, pignus quoque peremitur. sed potest dubitari, 
numquid creditori nummorum solutorum nomine utilis 
actio danda sit an non: quid enim, si res soluta fuerit ? 
et verum est, quod Pomponius libro septimo ad edictum 
seribit, si quidem pecuniam debet is, cuius nomen pignori 
datum est, exacta ea creditorem secum pensaturum: si 
vero corpus is debuerit et solverit, pignoris loco futurum 
3 apud secundum creditorem. Et in superficiariis 
legitime consistere creditor potest adversus quemlibet 
possessorem, sive tantum pactum conventum de hypo- 
theca intervenerit, sive etiam possessio tradita fuerit, 
4 deinde amissa sit. Etiamsi creditor iudicatum debi- 
torem fecerit, hypotheca manet obligata, quia suas 
condiciones habet hypothecaria actio, id est si soluta 
est pecunia aut satisfactum est, quibus cessantibus tenet. 
et si cum defensore in personam egero, licet is mihi 
satisdederit et damnatus sit, aeque hypotheca manet 
ovligata. multo magis ergo si in personam actum sit 
sive cum reo sive cum fideiussore sive cum utrisque pro 
parte, licet damnati sint, hypotheca manet obligata nec 
per hoc videtur satisfactum creditori, quod habet iudi- 
5 cati actionem. ‘Si sub condicione debiti nomine 
obligata sit hypotheca, dicendum est ante condicionem 
non recte agi, cum nihil interim debeatur: sed si sub 
condicione debiti condicio venerit, rursus agere poterit. 
sed si praesens sit debitum, hypotheca vero sub con- 
dicione, et agatur ante condicionem hypothecaria, verum 
quidem est pecuniam solutam non esse, sed auferri 
hypothecam iniquum est: ideoque arbitrio iudicis cau- 
tiones interponendae sunt ‘si condicio exstiterit nec 
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‘pecunia solvatur, restitui hypothecam, si in rerum 
6 ‘natura sit.’ Propter usuras quoque si obligata 
sit hypotheca, usurae solvi debent: idem et in poena 
dicemus. 

14 Utrranus libro septuagesimo tertio ad edictum 
Quaesitum est, si nondum dies pensionis venit, an et 
medio tempore persequi pignora permittendum sit. et 
puto dandam pignoris persecutionem, quia interest mea: 
1 et ita Celsus seribit. Ex quibus casibus naturalis 
obligatio consistit, pignus perseverare constitit. 

15 Garus libro singulari de formula hypothecaria Et 
quae nondum sunt, futura tamen sunt, hypothecae dari 
possunt, ut fructus pendentes, partus ancillae, fetus 
pecorum et ea quae nascuntur sint hypothecae obligata: 
idque servandum est, sive dominus fundi convenerit 
aut de usu fructu aut de his quae nascuntur sive is, qui 
1 usum fructum habet, sicut Iulianus scribit. Quod 
dicitur creditorem probare debere, cum conveniebat, 
rem in bonis debitoris fuisse, ad eam conventionem 
pertinet, quae specialiter facta est, non ad illam, quae 
cottidie inseri solet cautionibus, ut specialiter rebus 
hypothecae nomine datis cetera etiam bona teneantur 
debitoris, quae nunc habet et quae postea adquisierit, 
perinde atque si specialiter hae res fuissent obligatae. 
2 Qui res suas iam obligaverint et alii secundo obligant 
creditori, ut effugiant periculum, quod solent pati qui 
saepius easdem res obligant, praedicere solent alii nulli 
rem obligatam esse quam forte Lucio Titio, ut in id 
quod excedit priorem obligationem res sit obligata, ut 
sit pignori hypothecaeve id quod pluris est: aut soli- 
dum, cum primo debito liberata res fuerit? de quo 
videndum est, utrum hoc ita se habeat, si et conveniat, 
an et si simpliciter convenerit de eo quod excedit ut sit 
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hypothecae? et solida res inesse conventioni videtur, 
cum a primo creditore fuerit liberata, an adhuc pars? 
sed illud magis est, quod prius diximus. 

16 Maroranvs libro singulari ad formulam hypothe- 
cariam Si fundus hypothecae datus sit, deinde allu- 
1 vione maior factus est, totus obligabitur. Sinesciente 
domino res eius hypothecae data sit, deinde postea 
dominus ratum habuerit, dicendum est hoc ipsum, quod 
ratum habet, voluisse eum retro recurrere ratihabitionem 
ad illud tempus, quo convenit. voluntas autem fere 
eorum demum servabitur, qui et pignori dare possunt. 
2 Sires hypothecae data postea mutata fuerit, aeque 
hypothecaria actio competit, veluti de domo data hypo- 
thecae et horto facta: item si de loco convenit et domus 
facta sit: item de loco dato, deinde vineis in eo positis. 
3 In vindicatione pignoris quaeritur, an rem, de qua 
actum est, possideat is cum quo actum est. nam si non 
possideat nec dolo fecerit quo minus possideat, absolvi 
debet: si vero possideat et aut pecuniam solvat aut rem 
restituat, aeque absolvendus est: si vero neutrum 
horum faciat, condemnatio sequetur. sed si velit resti- 
tuere nec possit (forte quod res abest et longe est vel 
in provinciis), solet cautionibus res explicari: nam si 
caveret se restituturum, absolvitur. sin vero dolo 
quidem desiit possidere, summa autem ope nisus non 
possit rem ipsam restituere, tanti condemnabitur, quanti 
actor in litem iuraverit, sicut in ceteris in rem actioni- 
bus: nam si tanti condemnatus esset, quantum deberetur, 
quid proderat in rem actio, cum et in personam agendo 
4 idem consequeretur? Interdum etiam de fructibus 
arbitrari debet iudex, ut, ex quo lis inchoata sit, ex eo 
tempore etiam fructibus condemnet. quid enim si 
minoris sit praedium, quam debetur? nam de ante- 
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cedentibus fructibus nihil potest pronuntiare, nisi 
5 exstent et res non sufficit. Creditor hypothecam sibi 
per sententiam adiudicatam quemadmodum habiturus 
sit, quaeritur: nam dominium eius vindicare non potest. 
sed hypothecaria agere potest, et si exceptio obicietur a 
possessore rei iudicatae, replicet: ‘si secundum me 
6 ‘iudicatum non est.’ Si pluris condemnatus sit debitor 
non restituendo pignus, quam computatio sortis et usu- 
rarum faciebat, an, si tantum solverit, quantum debebat, 
exoneretur hypotheca? quod ego quantum quidem ad 
suptilitatem legis et auctoritatem sententiae non probo : 
semel enim causa transire videtur ad condemnationem 
et inde pecunia deberi: sed humanius est non amplius 
eum, quam quod re vera debet, dando hypothecam 
7 liberare. Aliena res utiliter potest obligari sub 
8 condicione, si debitoris facta fuerit. Si duo pariter 
de hypotheca paciscantur, in quantum quisque obligatam 
hypothecam habeat, utrum pro quantitate debiti an pro 
partibus dimidiis, quaeritur. et magis est, ut pro quan- 
titate debiti pignus habeant obligatum. sed uterque, si 
cum possessore agat, quemadmodum? utrum de parte 
quisque an de toto, quasi utrique in solidum res obligata 
sit? quod erit dicendum, si eodem die pignus utrique 
datum est separatim: sed si simul illi et illi, si hoc 
actum est, uterque recte in solidum aget, si minus, 
9 unusquisque pro parte. Potest ita fieri pignoris 
datio hypothecaeve, ut, si intra certum tempus non sit 
soluta pecunia, iure emptoris possideat rem iusto pretio 
tunc aestimandam : hoc enim casu videtur quodammodo 
condicionalis esse venditio. et ita divus Severus et 
Antoninus rescripserunt. 

17 Uxpranvs libro quinto decimo ad edictum Pignoris 
persecutio in rem parit actionem creditori. 
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18 Pavtus libro nono decimo ad edictum Si ab eo, 
qui Publiciana uti potuit quia dominium non habuit, 
pignori accepi, sic tuetur me per Servianam praetor, 
quemadmodum debitorem per Publicianam. 


19 Uzrranvs libro vicesimo primo ad edictum Qui 


pignori plures res accepit, non cogitur unam liberare 
nisi accepto universo quantum debetur. 


20 [vem libro sexagesimo tertio ad edictum Cum con- 
venit, ut is, qui ad refectionem aedificii credidit, de 
pensionibus iure pignoris ipse creditum recipiat, etiam 
actiones utiles adversus inquilinos accipiet cautionis 
exemplo, quam debitor creditori pignori dedit. 


21 Ipem libro septuagesimo tertio ad edictum Si inter 
colonum et procuratorem meum convenerit de pignore 
vel ratam habente me conventionem vel mandante, 
quasi inter me et colonum meum convenisse videatur. 
1 Si debitor servum, quem a non domino bona fide 
emerat et pigneravit, teneat, Servianae locus est et, si 
adversus eum agat creditor, doli replicatione exceptionem 
2 elidet: et ita Iulianus ait, et habet rationem. Quid- 
quid pignori commodi sive incommodi fortuito accessit, 
3 id ad debitorem pertinet. Si res pignerata non 
restituatur, lis adversus possessorem erit aestimanda, 
sed utique aliter adversus ipsum debitorem, aliter 
adversus quemvis possessorem : nam adversus debitorem 
non pluris quam quanti debet, quia non pluris interest, 
adversus ceteros possessores etiam pluris, et quod amplius 
debito consecutus creditor fuerit, restituere debet debitori 
pigneraticia actione. 


22 Movesrinus libro septimo differentiarum Si Titio, 


qui rem meam ignorante me creditori suo pignori 
obligaverit, heres exstitero, ex postfacto pignus directo 
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quidem non convalescit, sed utilis pigneraticia dabitur 
creditori. 

23 IpEmu libro tertio regularum Creditor praedia sibi 
1 obligata ex causa pignoris locare recte poterit. Pig- 
noris obligatio etiam inter absentes recte ex contractu 
obligatur. 

24 Iprm libro quinto regularum In quorum finibus 
emere quis prohibetur, pignus accipere non prohibetur. 

25 Ipem libro octavo regularum Cum vitiose vel 
inutiliter contractus piguoris intercedat, retentioni locus 
non est, nec si bona creditoris ad fiscum pertineant. 

26 Ipem libro quarto responsorum Fideiussor impe- 
travit a potestate, ut et ante quam solveret pignora 1pse 
possideat quasi satisfacturus creditoribus, nec satisfecit: 
modo heres debitoris paratus est solvere creditoribus : 
quaero, an pignora fideiussor restituere cogendus sit. 
1 Modestinus respondit cogendum esse, Pater Seio 
emancipato filio facile persuasit, ut, quia mutuam quan- 
titatem acciperet a Septicio creditore, chirographum 
perscriberet sua manu filius eius, quod ipse impeditus 
esset scribere, sub commemoratione dumus ad filium 
pertinentis pignori dandae: quaerebatur, an Seius inter 
cetera bona etiam hance domum iure optimo possidere 
possit, cum patris se hereditate abstinuerit, nec metuiri 
ex hoc solo, quod mandante patre manu sua perscripsit 
instrumentum chirographi, cum neque consensum suum 
accommodaverat patri aut signo suo aut alia scriptura. 
Modestinus respondit: cum sua manu pignori domum 
suam futuram Seius scripserat, consensum ei obligationi 
2 dedisse manifestum est. Lucius Titius praedia et 
mancipia quae in praediis erant obligavit: heredes eius 
praediis inter se divisis illis mancipiis defunctis alia 
substituerunt: creditor postea praedia cum maucipiis 
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distraxit. quaeritur, an ipsa mancipia, quae sunt modo 
in praediis constituta, hoc est in hypothecis, emptor 
vindicare recte possit. Modestinus respondit, si neque 
pignerata sunt ipsa mancipia neque ex pigneratis ancillis 
nata, minime creditoribus obligata esse. 

27 Manroertus libro quinto digestorum Servum, quem 
quis pignori dederat, ex levissima offensa vinxit, mox 
solvit, et quia debito non satisfaciebat, creditor minoris 
servum vendidit : an aliqua actio creditori in debitorem 
constituenda sit, quia crediti ipsius actio non sufficit ad 
id quod deest persequendum? quid si eum interfecisset 
aut eluscasset? ubi quidem interfecisset, ad exhibendum 
tenetur: ubi autem eluscasset, quasi damni iniuriae 
dabimus actionem ad quantum interest, quod debilitando 
aut vinciendo persecutionem pignoris exinanierit. finga- 
mus nullam crediti nomine actionem esse, quia forte 
causa ceciderat: non existimo indignam rem animadver- 
sione et auxilio praetoris. Uzpranus notat: si, ut 
creditori noceret, vinxit, tenebitur, si merentem, non 
tenebitur. 

28 Pautus libro tertio quaestionum- Si legati con- 
dicionalis relicti filio familias pater ab herede rem pro- 
priam eius pignori accepit et mortuo patre vel eman- 
cipato filio condicio legati exstiterit, incipit filio legatum 
deberi et neque pater potest pignus vindicare neque 
filius, qui nunc habere coepisset actionem nec ex prae- 
cedente tempore potest quicquam iuris habere in pignore, 
sicut in fideiussore dicitur. 

29 Ipem libro quinto responsorum Paulus respondit 
generalem quidem conventionem sufficere ad obligationem 
pignorum: sed ea, quae ex bonis defuncti non fuerunt, 
sed postea ab herede eius ex alia causa adquisita sunt, 
1 vindicari non posse a creditore testatoris. Si man- 
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cipia in causam pignoris ceciderunt, ea quoque, quae 
ex his nata sunt, eodem iure habenda sunt. quod 
tamen diximus etiam adgnata teneri, sive specialiter de 
his convenerit sive non, ita procedit, si dominium eorum 
ad eum pervenit qui obligavit vel heredem eius: ceterum 
si apud alium dominum pepererint, non erunt obligata. 
2 Domus pignori data exusta est eamque aream emit 
Lucius Titius et exstruxit: quaesitum est de iure pig- 
noris. Paulus respondit pignoris persecutionem per- 
severare et ideo ius soli superficiem secutam videri, id 
est cum iure pignoris: sed bona fide possessores non 
aliter cogendos creditoribus aedificium restituere, quam 
sumptus in exstructione erogatos, quatenus pretiosior 
3 res facta est, reciperent. Si sciente et consentiente 
domino servus, ut omnia bona domini pignori obligata 
essent, convenit, ipsum quoque qui cavit obligatum esse 
pignoris iure. 

80 Jpeu libro sexto responsorum Periculum pignorum 
nominis venditi ad emptorem pertinere, si tamen probe- 
tur eas res obligatas fuisse. 

81 Scazvoza libro primo responsorum Lex vectigali 
fundo dicta erat, ut, si post certum temporis vectigal 
solutum non esset, is fundus ad dominum redeat: postea 
is fundus a possessore pignori datus est: quaesitum est, 
an recte pignori datus est. respondit, si pecunia inter- 
1 cessit, pignus esse. Item quaesiit, si, cum in exsolu- 
tione vectigalis tam debitor quam creditor cessassent et 
propterea pronuntiatum esset fundum secundum legem 
domini esse, cuius potior causa esset. respondit, si ut 
proponeretur vectigali non soluto iure suo dominus usus 
esset, etiam pignoris ius evanuisse. 

82 Iprm libro quinto responsorum Debitor pactus est, 
ut quaecumque in praedia pignori data inducta invecta 
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importata ibi nata paratave essent, pignori essent: 
eorum praediorum pars sine colonis fuit eaque actori 
suo colenda debitor ita tradidit adsignatis et servis 
culturae necessariis: quaeritur, an et Stichus vilicus et 
ceteri servi ad culturam missi et Stichi vicarii obligati 
essent. respondit eos dumtaxat, qui hoc animo a domino 
inducti essent, ut ibi perpetuo essent, non temporis 
causa accommodarentur, obligatos. 


33 TryrHoNinus libro octavo disputationum Is qui 
promisit tibi aut Titio solutum quidem Titio repetere 
non potest, sed pignus ei datum et ante solutionem 
recipit. 

84 Soarvora libro vicesimo septimo digestorum Cum 
tabernam debitor creditori pignori dederit, quaesitum 
est, utrum eo facto nihil egerit an tabernae appellatione 
merces, quae in ea erant, obligasse videatur? et si eas 
merces per tempora distraxerit et alias comparaverit 
easque in eam tabernam intulerit et decesserit, an 
omnia quae ibi deprehenduntur creditor hypothecaria 
actione petere possit, cum et mercium species mutatae 
sint et res aliae illatae? respondit: ea, quae mortis 
tempore debitoris in taberna inventa sunt, pignori 
1 obligata esse videntur. Idem quaesiit, cum epistula 
talis emissa sit: ‘ Aaveroaevos mapa ooU Onvagia mevTanoaim 
‘qalEXaEOR GE LN BeBawrnv, GAN vmotnuny mae enov 
‘AaBetv' ofdas yao axciBas, OTs xal  TaBEgva nat of SoVAOE 
‘nou oddevl xaréyovras H col xal ws eoxnnou avSeuwme 
‘tgisrevoas’: an pignus contractum sit an vero ea epis- 
tula nullius momenti sit, cum sine die et consule sit. 
respondit, cum convenisse de pignoribus videtur, non 
idcirco obligationem pignorum cessare, quod dies et 
2 consules additi vel tabulae signatae non sint. Cre- 


15 


ditor pignori accepit a debitore quidquid in bonis habet 
habiturusve esset : quaesitum est, an corpora pecuniae, 
quam idem debitor ab alio mutuam accepit, cum in 
bonis eius facta sint, obligata creditori pignoris esse 
coeperint. respondit coepisse. 

35 Lazeo libro primo pithanon a Paulo epitomatorum 
Si insula, quam tibi ex pacto convento licuit vendere, 
combusta est, deinde a debitore suo restituta, idem in 
nova insula iuris habes. 


ITI. 


IN QUIBUS CAUSIS PIGNUS VEL HYPOTHECA 
TACITE CONTRAHITUR. 


1 Parryranvs libro decimo responsorum Senatus con- 
sulto quod sub Marco imperatore factum est pignus 
insulae creditori datum, qui pecuniam ob restitutionem 
aedificii exstruendi mutuam dedit, ad eum quoque 
pertinebit, qui redemptori domino mandante nummos 
ministravit. 

2 Maroranus libro singulari ad formulam hypothe- 
cariam Pomponius libro quadragesimo variarum lec- 
tionum scribit: non solum pro pensionibus, sed et si 
deteriorem habitationem fecerit culpa sua inquilinus, 
quo nomine ex locato cum eo erit actio, invecta et illata 
pignori erunt obligata. 

3 Uxrranus libro septuagesimo tertio ad edictum Si 
horreum fuit conductum vel devorsorium vel area, taci- 
tam conventionem de invectis illatis etiam in his locum 
habere putat Neratius: quod verius est. 

4 Nerativslbro primo membranarum Eo iure utimur, 
ut quae in praedia urbana inducta illata sunt pignori 


16 


esse credantur, quasi id tacite convenerit: in rusticis 
1 yraediis contra observatur. Stabula quae non sunt in 
continentibus aedificiis quorum praediorum ea numero 
habenda sint, dubitari potest. et quidem urbanorum 
sine dubio non sunt, cum a ceteris aedificiis separata 
sint: quod ad causam tamen talis taciti pignoris pertinet, 
non multum ab urbanis praediis differunt. 

5 Maroranus libro singulari ad formulam hypothe- 
cariam Pomponius libro tertio decimo variarum lec- 
tionum scribit, si gratuitam habitationem conductor 
mihi praestiterit, invecta a me domino insulae pignori 
1 nonesse. Item: illud, inquit, videndum est voluntate 
domini induci pignus ita posse, ut in partem debiti sit 
2 obligatum. Si quis fideiubeat, cum res illius a 
debitore pro quo fideiussit pignori data sit, bellissime 
intellegitur hoe ipso, quod fideiubeat, quodammodo 
mandare res suas esse obligatas. sane si postea sint 
eius res hypothecae datae, non erunt obligatae. 

6 Uzxrranus libro septuagesimo tertio ad edictum Licet 
in praediis urbanis tacite solet conventum accipi, ut 
perinde teneantur invecta et illata, ac si specialiter 
convenisset, certe libertati huiusmodi pignus non officit 
idque et Pomponius probat : ait enim manumissioni non 
officere ob habitationem obligatum. 

7 Pompontus libro tertio decimo ex variis lectionibus 
In praediis rusticis fructus qui ibi nascuntur tacite 
inteleguntur pignori esse domino fundi locati, etiamsi 
1 nominatim id non convenerit. Videndum est, ne non 
omnia illata vel inducta, sed ea sola, quae, ut ibi sint, 
illata fuerint, pignori sint: quod magis est. 

8 Pavius libro secundo sententiarum Cum debitor 
gratuita pecunia utatur, potest creditor de fructibus 
rei sibi pigneratae ad modum legitimum usuras retinere, 
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9 [vex libro singulari de officio praefecti vigilum Est 
differentia obligatorum propter pensionem et eorum, 
quae ex conventione manifestari pignoris nomine tenen- 
tur, quod manumittere mancipia obligata pignori non 
possumus, inhabitantes autem manumittimus, scilicet 
antequam pensionis nomine percludamur: tunc enim 
pignoris nomine retenta mancipia non liberabimus: et 
derisus Nerva iuris consultus, qui per fenestram mon- 
straverat servos detentos ob pensionem liberari posse. 

10 Soazvozra libro sexto digestorum Tutoris heres 
cum herede pupilli transactione facta, cum ex ea maiorem 
partem solvisset, in residuam quantitatem pignus obli- 
gavit: quaesitum est, an in veterem contractum iure 
res obligata esset. respondit secundum ea quae pro- 
ponerentur obligatam esse. 


III. 


QUAE RES PIGNORI VEL HYPOTHECAE DATAE 
OBLIGARI NON POSSUNT. 


1 Marcranvs libro singulari ad formulam hypothe- 
cariam Pupillus sine tutoris auctoritate hypothecam 
1 dare non potest. Si filius familias pro alio rem pecu- 
liarem obligaverit vel servus, dicendum est eam non 
teneri, licetliberam peculii sui administrationem habeant: 
sicut nec donare eis conceditur: non enim usquequaque 
habent liberam administrationem. facti tamen est quaes- 
tio, si quaeratur, quousque eis permissum videatur 
2 peculium administrare. Kam rem, quam quis emere 
non potest, quia commercium eius non est, iure pignoris 
accipere non potest, ut divus Pius Claudio Saturnino 
rescripsit. quid ergo, si praedium quis litigiosum pignori 
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acceperit, an exceptione summovendus sit ? et Octavenus 
putabat etiam in pignoribus locum habere exceptionem : 
quod ait Scaevola libro tertio variarum quaestionum 
procedere, ut in rebus mobilibus exceptio locum habeat. 

2 Gaius libro singulari de formula hypothecaria Si 
alius pro muliere quae intercessit dederit hypothecam, 
aut pro filio familias cui contra senatus consultum cre- 
ditum est, an his succurritur, quaeritur. et in eo quidem, 
qui pro muliere obligavit rem suam, facilius dicetur 
succurri ei, sicuti fideiussori huius mulieris eadem datur. 
exceptio. sed et in eo, qui pro filio familias rem suam 
obligavit, eadem dicenda erunt, quae tractantur et in 
fideiussore eius. 

3 PAutus libro tertio quaestionum Aristo Neratio 
Prisco scripsit : etiamsi ita contractum sit, ut antecedens 
dimitteretur, non aliter in ius pignoris succedet, nisi 
convenerit, ut sibi eadem res esset obligata : neque enim 
in ius primi succedere debet, qui ipse nihil convenit de 
pignore: quo casu emptoris causa melior efficietur. 
denique si antiquior creditor de pignore vendendo cum 
debitore pactum interposuit, posterior autem creditor de 
distrahendo omisit non per oblivionem, sed cum hoe 
ageretur, ne posset vendere, videamus, an dici possit 
huc usque transire ad eum ius prioris, ut distrahere 
pignus huic liceat. quod admittendum existimo: saepe 
enim quod quis ex sua persona non habet, hoe per 
extraneum habere potest. 

4 Ivem libro quinto responsorum Titius cum mutuam 
pecuniam accipere vellet a Maevio, cavit ei et quasdam 
res hypothecae nomine dare destinavit: deinde postquam 
quasdam ex his rebus vendidisset, accepit pecuniam : 
quaesitum est, an et prius res venditae creditori teneren- 
tur. respondit, cum in potestate fuerit debitoris post 
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cautionem interpositam pecuniam non accipere, eo tem- 
pore pignoris obligationem contractam videri, quo 
pecunia numerata est, et ideo inspiciendum, quas res in 
bonis debitor numeratae pecuniae tempore habuerit. 

5 Ipem libro quinto sententiarum Creditor, qui sciens 
filium familias a parente pignori accepit, relegatur. 


IiII. 


QUI POTIORES IN PIGNORE VEL HYPOTHECA 
HABEANTUR ET DE HIS QUI IN PRIORUM 
CREDITORUM LOCUM SUCCEDUNT. 


1 Parrnranvs libro octavo quaestionum Qui dotem 
pro muliere promisit, pignus sive hypothecam de resti- 
tuenda sibi dote accepit: subsecuta deinde pro parte 
numeratione maritus eandem rem pignori alii dedit: 
mox residuae quantitatis numeratio impleta est : quaere- 
batur de pignore. cum ex causa promissionis ad universae 
quantitatis exsolutionem qui dotem promisit compellitur, 
non utique solutionum observanda sunt tempora, sed 
dies contractae obligationis. nec probe dici in potestate 
elus esse, ne pecuniam residuam redderet, ut minus 
1 dotata mulier esse videatur. Alia causa est eius, 
qui pignus accepit ad eam summam, quam intra diem 
certum numerasset, ac forte prius, quam numeraret, alii 
res pignori data est. 

2 Ivxu libro tertio responsorum Qui generaliter bona 
debitoris pignori accepit eo potior est, cui postea prae- 
dium ex his bonis datur, quamvis ex ceteris pecuniam 
suam redigere possit. quod si ea conventio prioris fuit, 
ut ita demum cetera bona pignori haberentur, si pecunia 
de his, quae generaliter accepit, servari non potuisset, 
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deficiente secunda conventione secundus creditor in pig- 
nore postea dato non tam potior quam solus invenietur. 

3 [peEm libro undecimo responsorum Creditor acceptis 
pignoribus (quae secunda conventione secundus creditor 
accepit) novatione postea facta pignora prioribus addidit. 
superioris temporis ordinem manere primo creditori 
1 placuit tamquam in suum locum succedenti. Cum 
ex causa mandati praedium Titio, cui negotium fuerat 
gestum, deberetur, priusquam ei possessio traderetur, id 
pignori dedit: post traditam possessionem idem praedium 
alii denuo pignori dedit. prioris causam esse potiorem 
apparuit, si non creditor secundus pretium ei qui nego- 
tium gesserat solvisset: verum in ea quantitate, quam 
solvisset eiusque usuris potiorem fore constaret, nisi 
forte prior ei pecuniam offerat : quod si debitor aliunde 
2 pecuniam solvisset, priorem praeferendum. Post divi- 
sionem regionibus factam inter fratres convenit, ut, si 
frater agri portionem pro indiviso pignori datam a 
creditore suo non liberasset, ex divisione quaesitae 
partis partem dimidiam alter distraheret. pignus intel- 
legi contractum existimavi, sed priorem secundo non 
esse potiorem, quoniam secundum pignus ad eam par- 
tem directum videbatur, quam ultra partem suam frater 
non consentiente socio non potuit obligare. F 

4 Pomroytus libro trigesimo quinto ad Sabinum Si 
debitor, antequam a priore creditore pignus liberaret, 
idem illud ob pecuniam creditam alii pignori dedisset 
et, antequam utrique creditori solveret debitum, rem 
aliam priori creditori vendiderat creditumque pensaverit 
cum pretio rei venditae, dicendum est perinde haberi 
debere, ac si priori creditori pecunia soluta esset: nec 
enim interesse, solverit an pensaverit: et ideo posterioris 
creditoris causa est potior. 
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5 Uxrranus libro tertio disputationum Interdum pos- 
terior potior est priori, ut puta si in rem istam conser- 
vandam impensum est quod sequens credidit: veluti si 
navis fuit obligata et ad armandam eam vel reficiendam 
ego credidero: 

6 Ipeu libro septuagesimo tertio ad edictum huius enim 
pecunia salvam fecit totius pignoris causam. quod poterit 
quis admittere et si in cibaria nautarum fuerit creditum, 
1 sine quibus navis salva pervenire non poterat. Item 
si quis in merces sibi obligatas crediderit, vel ut salvae 
fiant vel ut naulum exsolvatur, potentior erit, licet pos- 
2 terior sit: nam et ipsum naulum potentius est. Tan- 
tundem dicetur, et si merces horreorum vel areae vel 
vecturae iumentorum debetur: nam et hic potentior erit. 

7 Iveu libro tertio disputationum Idemque est, si ex 
nummis pupilli fuerit res comparata. quare si duorum 
pupillorum nummis fuerit res comparata, ambo in pignus 
concurrent pro his portionibus, quae in pretium rei 
fuerint expensae. quod si res non in totum ex nummis 
cuiusdam comparata est, erit concursus utriusque credi- 
toris, id est et antiquioris et eius cuius nummis compa- 
1 rataest. Si tibi quae habiturus sum obligaverim et 
Titio specialiter fundum, si in dominium meum per- 
venerit, mox dominium cius adquisiero, putat Marcellus 
concurrere utrumque creditorem et in pignore: non 
enim multum facit, quod de suo nummos debitor dederit, 
quippe cum res ex nummis pigneratis empta non sit 
pignerata ob hoc solum, quod pecunia pignerata erat. 

8 Ipru libro septimo disputationum Si pignus speciali- 
ter res publica acceperit, dicendum est praeferri eam 
fisco debere, si postea fisco debitor obligatus est, quia et 
privati praeferuntur. 

9 ArrrcAnus libro octavo quaestionum Qui balneum 
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ex calendis proximis conduxerat, pactus erat, ut homo 
Eros pignori locatori esset, donee mercedes solverentur : 
idem ante calendas Iulias eundem Erotem alii ob pecu- 
niam creditam pignori dedit. consultus, an adversus 
hune creditorem petentem Erotem locatorem praetor 
tueri deberet, respondit debere: licet enim eo tempore 
homo pignori datus esset, quo nondum quicquam pro 
conductione deberetur, quoniam tamen iam tunc in ea 
causa Eros esse coepisset, ut invito locatore ius pignoris 
in eo solvi non posset, potiorem eius causam habendam. 
1 Amplius etiam sub condicione creditorem tuendum 
putabat adversus eum, cui postea quicquam deberi 
coeperit, si modo non ea condicio sit, quae invito debitore 
2 impleri non possit. Sed et si heres ob ea legata, 
quae sub condicione data erant, de pignore rei suae 
convenisset et postea eadem ipsa pignora ob pecuniam 
creditam pignori dedit ac post condicio legatorum ex- 
stitit, hie quoque tuendum eum, cui prius pignus datum 
3 esset, existimayit. Titia praedium alienum Titio pig- 
nori dedit, post Maevio: deinde domina eius pignoris facta 
marito suo in dotem aestimatum dedit. si Titio soluta 
sit pecunia, non ideo magis Maevii pignus convalescere 
placebat. tunc enim priore dimisso sequentis confirmatur 
pignus, cum res in bonis debitoris inveniatur: in pro- 
posito autem maritus emptoris loco est: atque ideo, 
quia neque tune cum Maevio obligaretur neque cum 
Titio solveretur in bonis mulieris fuerit, nullum tempus 
inveniri, quo pignus Maevii convalescere possit. haec 
tamen ita, si bona fide in dotem aestimatum praedium 
maritus accepit, id est siignoravit Maevio obligatum esse. 

10 Uzrranus libro primo responsorum Si et iure 
iudicatum et pignus in causa iudicati ex auctoritate eius 
qui iubere potuit captum est, privilegiis temporis fore 
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potiorem heredem eius, in cuius persona pignus consti- 
tutum est. 

11 Gaius libro singulari de formula hypothecaria 
Potior est in pignore, qui prius credidit pecuniam et 
accepit hypothecam, quamvis cum alio ante convenerat, 
ut, si ab eo pecuniam acceperit, sit res obligata, licet ab 
hoe postea accepit: poterat enim, licet ante convenit, 
1 non accipere ab eo pecuniam. Videamus, an idem 
dicendum sit, si sub condicione stipulatione facta hypo- 
theca data sit, qua pendente alius credidit pure et 
accepit eandem hypothecam, tunc deinde prioris stipula- 
tionis exsistat condicio, ut potior sit qui postea credidisset. 
sed vereor, num hic aliud sit dicendum: cum enim semel 
condicio exstitit, perinde habetur, ac si illo tempore, 
quo stipulatio interposita est, sine condicione facta esset. 
2 quod et melius est. Si colonus convenit, ut inducta 
in fundum illata ibi nata pignori essent, et antequam 
inducat, alii rem hypothecae nomine obligaverit, tunc 
deinde eam in fundum induxerit, potior erit, qui spe- 
cialiter pure accepit, quia non ex conventione priori 
obligatur, sed ex eo quod inducta res est, quod posterius 
3 factumest. Side futura re convenerit, ut hypothecae 
sit, sicuti est de partu, hoe quaeritur, an ancilla con- 
ventionis tempore in bonis fuit debitoris : et in fructibus, 
si convenit ut sint pignori, aeque quaeritur, an fundus 
vel ius utendi fruendi conventionis tempore fuerit debi- 
4 toris. Si paratus est posterior creditor priori credi- 
tori solvere quod ei debetur, videndum est, an competat 
ei hypothecaria actio nolente priore creditore pecuniam 
accipere. et dicimus priori creditori inutilem esse actio- 
nem, cum per eum fiat, ne ei pecunia solvatur. 

12 Marcranvs libro singulari ad formulam hypothe- 
cariam Oreditor qui prior hypothecam accepit sive 
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possideat eam et alius vindicet hypothecaria actione, 
exceptio priori utilis est ‘si non mihi ante pignori 
‘hypothecaeve nomine sit res obligata’: sive alio possi- 
dente prior creditor vindicet hypothecaria actione et 
ille excipiat ‘si non convenit, ut sibi res sit obligata,’ 
hic in modum supra relatum replicabit. sed si cum 
alio possessore creditor secundus agat, recte aget et 
adiudicari ei poterit hypotheca, ut tamen prior cum eo 
1 agendo auferat eirem. Si quoniam non restituebat 
rem pigneratam possessor condemnatus ex praefatis 
modis litis aestimationem exsolverit, an perinde secundo 
creditori teneatur, ac si soluta sit pecunia priori credi- 
tori, quaeritur. et recte puto hoc admittendum esse. 
2 Si primus, qui sine hypotheca credidit, post secun- 
dum, qui utrumque fecit, ipse hypothecam accepit, sine 
dubio posterior in hypotheca est: unde si in diem de 
hypotheca convenit, dubium non est, quin potior sit, 
licet ante diem cum alio creditore pure de eadem re 
8 convenit. Si idem bis, id est ante secundum et post 
eum crediderit, in priore pecunia potior est secundo, in pos- 
4 teriore tertius est. Sitecum de hypotheca paciscatur 
debitor, deinde idem cum alio tua voluntate, secundus 
potior erit: pecunia autem soluta secundo an rursus 
teneatur tibi, recte quaeritur. erit autem facti quaestio 
agitanda, quid inter eos actum sit, utrum, ut discedatur 
ab hypotheca in totum, prior concessit creditor alii 
obligari hypothecam, an ut ordo servetur et prior 
5 creditor secundo loco constituatur. Papinianus libro 
undecimo respondit, si prior creditor postea novatione 
facta eadem pignora cum aliis accepit, in suum locum 
eum succedere: sed si secundus non offerat pecunian, 
posse priorem vendere, ut primam tantum pecuniam 
expensam ferat, non etiam quam postea credidit, et 
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quod superfluum ex anteriore credito accepit, hoc 
6 secundo restituat. Sciendum est secundo creditori 
rem teneri etiam invito debitore tam in suum debitum 
quam in primi creditoris et in usuras suas et quas primo 
creditori solvit: sed tamen usurarum, quas creditori 
primo solvit, usuras non consequetur: non enim nego- 
tium alterius gessit, sed magis suum. et ita Papinianus 
7 libro tertio responsorum scripsit, et verum est. Si 
simpliciter convenisset secundus creditor de hypotheca, 
ab omni possessore eam auferre poterit praeter priorem 
8 creditorem et qui ab eo emit. A Titio mutuatus 
pactus est cum illo, ut ei praedium suum pignori hypo- 
thecaeve esset : deinde mutuatus est pecuniam a Maevio 
et pactus est cum eo, ut, si Titio desierit praedium 
teneri, ei teneatur: tertius deinde aliquis dat mutuam 
pecuniam tibi, ut Titio solveres, et paciscitur tecum, ut 
idem praedium ei pignori hypothecaeve sit et locum 
eius subeat : num hic medius tertio potior est, qui pactus 
est, ut Titio soluta pecunia impleatur condicio, et tertius 
de sua neglegentia queri debeat? sed tamen et hic 
9 tertius creditor secundo praeferendus est. Si tertius 
creditor pignora sua distrahi permittit ad hoc, ut priori 
pecunia soluta in aliud pignus priori succedat, succes- 
surum eum Papinianus libro undecimo responsorum 
scripsit. et omnino secundus creditor nihil aliud iuris 
10 habet, nisi ut solvat priori et loco eius succedat. Si 
priori hypotheca obligata sit, nihil vero de venditione 
convenerit, posterior vero de hypotheca vendenda con- 
venerit, verius est priorem potiorem esse: nam et in 
pignore placet, si prior convenerit de pignore, licet pos- 
teriori res tradatur, adhuc potiorem esse priorem. 

13 Paczus libro quinto ad Plautium Insulam tibi 
vendidi et dixi prioris anni pensionem mihi, sequentium 
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tibi accessuram pignorumque ab inquilino datorum ius 
utrumque secuturum. Nerva Proculus, nisi ad utramque 
pensionem pignora sufficerent, ius omnium pignorum 
primum ad me pertinere, quia nihil aperte dictum esset, 
an communiter ex omnibus pignoribus summa pro rata 
servetur: si quid superesset, ad te. Paczus: facti 
quaestio est, sed verisimile est id actum, ut primam 
quamque pensionem pignorum causa sequatur. 

14 Ipem libro quarto decimo ad Plautium Si non 
dominus duobus eandem rem diversis temporibus pig- 
neraverit, prior potior est, quamvis, si a diversis non 
dominis pignus accipiamus, possessor melior sit. 

15 Ive libro sexagesimo octavo ad edictum Etiam 
superficies in alieno solo posita pignori dari potest, ita 
tamen, ut prior causa sit domini soli, si non solvatur ei 
solarium. 

16 Pactus libro tertio quaestionum Claudius Felix 
eundem fundum tribus obligaverat, Eutychianae pri- 
mum, deinde Turboni, tertio loco alii creditori: cum 
Eutychiana de iure suo doceret, superata apud iudicem 
a tertio creditore non provocaverat: Turbo apud alium 
iudicem victus appellaverat : quaerebatur, utrum tertius 
creditor etiam Turbonem superare deberet, qui primam 
creditricem, an ea remota Turbo tertium excluderet. 
plane cum tertius creditor primum de sua pecunia 
dimisit, in locum eius substituitur in ea quantitate, 
quam superiori exsolvit: fuerunt igitur qui dicerent hic 
quoque tertium creditorem potiorem esse debere. mihi 
nequaquam hoc iustum esse videbatur. pone primam 
creditricem iudicio convenisse tertium creditorem et 
exceptione aliove quo modo a tertio superatam: num- 
quid adversus Turbonem, qui secundo loco crediderat, 
tertius creditor, qui primam vicit, exceptione rei iudicatae 
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uti potest ? aut contra si post primum iudicium, in quo 
prima creditrix superata est a tertio creditore, secundus 
creditor tertium optinuerit, poterit uti exceptione rei 
iudicatae adversus primam creditricem? nullo modo, 
ut opinor. igitur nec tertius creditor successit in eius 
locum quem exclusit, nec inter alios res iudicata alii 
prodesse aut nocere solet, sed sine praeiudicio prioris 
sententiae totum ius alii creditori integrum relinquitur. 

17 [vem libro sexto responsorum Eum qui a debitore 
suo praedium obligatum comparavit, eatenus tuendum, 
quatenus ad priorem creditorem ex pretio pecunia 
pervenit. 

18 Scazvota libro primo responscorum Lucius Titius 
pecuniam mutuam dedit sub usuris acceptis pignoribus, 
eidemque debitori Maevius sub isdem pignoribus pecu- 
niam dedit: quaero, an Titius non tantum sortis et 
earum usurarum nomine, quae accesserunt antequam 
Maevius crederet, sed etiam earum, quae postea acces- 
serunt, potior esset. respondit Lucium Titium in omne 
quod ei debetur potiorem esse. 

19 Ipem libro quinto responsorum Mulier in dotem 
dedit marito praedium pignori obligatum et testamento 
maritum et liberos ex eo natos, item ex alio heredes 
instituit : creditor cum posset heredes convenire idoneos, 
ad fundum venit: quaero, an, si ei iustus possessor 
offerat, compellendus sit ius nominis cedere. respondi 
posse videri non iniustum postulare. 

20 Terrnontinus libro octavo disputationum Quaere- 
batur, si post primum contractum tuum, antequam 
aliam pecuniam tu crederes, eidem debitori Seius credi- 
disset quinquaginta et hyperocham huius rei, quae tibi 
pignori data esset, debitor obligasset, dehine tu eidem 
debitori crederes forte quadraginta: quod plus est in 
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pretio rei quam primo credidisti utrum Seio ob quinqua- 
ginta an tibi in quadraginta cederet pignoris hyperocha. 
finge Seium paratum esse offerre tibi summam primo 
ordine creditam. dixi consequens esse, ut Seius potior 
sit in eo quod amplius est in pignore, et oblata ab eo 
summa primo ordine credita usurarumque eius post- 
ponatur primus creditor in summam, quam postea eidem 
debitori credidit. 


21 Scaevoza libro vicesimo septimo digestorum Titius 
Seiae ob summam, qua ex tutela ei condemnatus erat, 
obligavit pignori omnia bona sua quae habebat quaeque 
habiturus esset: postea mutuatus a fisco pecuniam 
pignori ei res suas omnes obligavit: et intulit Seiae 
partem debiti et reliquam summam novatione facta 
eidem promisit, in qua obligatione similiter ut supra de 
pignore convenit. quaesitum est, an Seia praeferenda 
sit fisco et in illis rebus, quas Titius tempore prioris 
obligationis habuit, item in his rebus, quas post priorem 
obligationem adquisiit, donec universum debitum suum 
consequatur. respondit nihil proponi, cur non sit prae- 
1 ferenda. Negotiatori marmorum creditur sub pig- 
nore lapidum, quorum pretia venditores ex pecunia 
creditoris acceperant: idem debitor conductor horreorum 
Caesaris fuit, ob quorum pensiones aliquot annis non 
solutas procurator exactioni praepositus ad lapidum 
venditionem officium suum extendit: quaesitum est, 
an iure pignoris eos creditor retinere possit. respondit 
secundum ea quae proponerentur posse. 
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Vv. 


DE DISTRACTIONE PIGNORUM ET 
HYPOTHECARUM. 


1 Paprnranvs libro vicesimo sexto quaestionum Creditor 
qui praedia pignori accepit et post alium creditorem, 
qui pignorum conventionem ad bona debitoris contulit, 
ipse quoque simile pactum bonorum ob alium aut 
eundem contractum interposuit, ante secundum credi- 
torem dimissum nullo iure cetera bona titulo pignoris 
vendidit. sed ob eam rem in personam actio contra eum 
creditori, qui pignora sua requirit, non competit nec 
utilis danda est: nec furti rerum mobilium gratia recte 
convenietur, quia propriam causam ordinis errore ductus 
persecutus videtur, praesertim cum alter creditor furto 
possessionem, quae non fuit apud eum, non amiserit. 
ad exhibendum quoque frustra litem excipiet, quia 
neque possidet neque dolo fecit, ut desineret possidere. 
sequitur, ut secundus creditor possessores interpellare 
debeat. 

2 Inem libro secundo responsorum Fideiussor con- 
ventus officio iudicis adsecutus est, ut emptionis titulo 
praedium creditori pignori datum susciperet: nihilo 
minus alteri creditori, qui postea sub eodem pignore 
contraxit, offerendae pecuniae, quam fideiussor dependit, 
cum usuris medii temporis facultas erit: nam huiusmodi 
venditio transferendi pignoris causa necessitate iuris 
fieri solet. 

3 [vem libro tertio responsorum Cum prior creditor 
pignus iure conventionis vendidit, secundo creditori non 
1 superesse ius offerendae pecuniae convenit. Si 
tamen debitor non interveniente creditore pignus ven- 
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diderit eiusque pretium priori creditori solverit, emptori 
poterit offerri quod ad alium creditorem de nummis eius 
pervenit et usurae medii temporis: nihil enim interest, 
debitor pignus datum vendidit an denuo pignori obliget. 

4 Ivem libro undecimo responsorum Cum solvendae 
pecuniae dies pacto profertur, convenisse videtur, ne 
prius vendendi pignoris potestas exerceatur. 

5 Marcranvs libro singulart ad formulam hypothe- 
cariam Cum secundus creditor oblata priori pecunia in 
locum eius successerit, venditionem ob pecuniam solutam 
1 et creditam recte facit. Si secundus creditor vel 
fideiussor soluta pecunia pignora susceperint, recte eis 
offertur, quamvis emptionis titulo ea tenuerunt. 

6 Movesrinvs libro octavo regularum Cum posterior 
creditor a priore pignus emit, non tam adquirendi 
dominii quam servandi pignoris sui causa intellegitur 
pecuniam dedisse et ideo offerri ei a debitore potest. 

7 Marorancs libro singulari ad formulam hypothe- 
cariam Si creditor pignus vel hypothecam vendiderit 
hoc pacto, ut liceat sibi reddere pecuniam et pignus 
reciperare: an, si paratus sit debitor reddere pecuniam, 
conseyui id possit? et Iulianus libro undecimo diges- 
torum scribit recte quidem distractum esse pignus, 
ceterum agi posse cum creditore, ut, si quas actiones 
habeat, eas cedat debitori. sed quod Iulianus scribit in 
1 pignore, idem et circa hypothecam est. TIllud inspi- 
ciendum est, an liceat debitori, si hypotheca venierit, 
pecunia soluta eam reciperare.. et si quidem ita venierit, 
ut, si intra certum tempus a debitore pecunia soluta 
fuerit, emptio rescindatur, intra illud tempus pecunia 
soluta recipit hypothecam: si vero tempus praeteriit 
aut si non eo pacto res venierit, non potest rescindi 
venditio, nisi minor sit annis viginti quinque debitor 
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aut pupillus aut rei publicae causa absens vel in aliqua 
earum causarum erit, ex quibus edicto succurritur. 
2 Quaeritur, si pactum sit a creditore, ne liceat debi- 
tori hypothecam vendere vel pignus, quid iuris sit, et an 
pactio nulla sit talis, quasi contra ius sit posita, ideoque 
veniri possit. et certum est nullam esse venditionem, ut 
pactioni stetur. 

8 Mopesrinvs libro quarto regularum Oreditoris arbi- 
trio permittitur ex pignoribus sibi obligatis quibus velit 
distractis ad suum commodnm pervenire. 

9 Pautus libro tertio quaestionum Quaesitum est, si 
creditor ab emptore pignoris pretium servare non potu- 
isset, an debitor liberatus esset. putavi, si nulla culpa 
imputari creditori possit, manere debitorem obligatum, 
quia ex necessitate facta venditio non liberat debitorem 
1 nisi pecunia percepta. Pomponius autem lectionum 
libro secundo ita scripsit: quod in pignoribus dandis 
adici solet, ut, quo minus pignus venisset, reliquum 
debitor redderet, supervacuum est, quia ipso iure ita se 
res habet etiam non adiecto eo. 

10 Joeu libro sexto responsorum Etsi is, qui lege 
pignoris emit, ob evictionem rei redire ad venditorem 
non potest, tamen non esse audiendum creditorem qui 
fundum vendidit, si velit eiusdem rei ex alia causa 
quaestionem movere. 

11 Scaxrvoza libro primo responsorum Arbiter divi- 
dendae hereditatis cum corpora hereditaria divisisset, 
nomina quoque communium debitorum separatim sin- 
gulis in solidum adsignavit: quaesitum est, an debitoribus 
cessantibus pro solido pignus vendere quisque potest. 
respondi posse, 

12 Tryrxonrnes libro octavo disputationum Rescrip- 
tum est ab imperatore libellos agente Papiniano credi- 
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torem a debitore pignus emere posse, quia in dominio 
1 manet debitoris. Si aliena res pignori data fuerit et 
creditor eam vendiderit, videamus, an pretium quod 
percepit creditor liberet debitorem personali actione 
pecuniae creditae. quod vere responderetur, si ea lege 
vendidit, ne evictionis nomine obligaretur, quia ex con- 
tractu et qualiquali obligatione a debitore interposita, 
certe ex occasione eius redactum id pretium aequius 
proficeret debitori, quam creditoris lucro cederet. sed 
quantum quidem ad creditorem debitor liberatur : 
quantum vero ad dominum rei, si necdum pignus evic- 
tum est, vel ad emptorem post evictionem ipsi debitor 
utili actione tenetur, ne ex aliena iactura sibi lucrum 
adquirat. nam et si maiores fructus forte petens a 
possessore creditor abstulit, universos in quantitatem 
debitam accepto ferre debebit: et cum per iniuriam 
iudicis domino rem, quae debitoris non fuisset, abstu- 
lisset creditor quasi obligatam sibi, et quaereretur, an 
soluto debito restitui eam oporteret debitori, Scaevola 
noster restituendam probavit. quod si non ita vendidit, 
ut certum sit omnimodo apud eum pretium remansurum, 
verum obligatus est ad id restituendum, arbitror interim 
quidem nihil a debitore peti posse, sed in suspenso 
haberi liberationem: verum si actione ex empto con- 
ventus praestitisset creditor emptori, debitum persequi 
eum a debitore posse, quia apparuit non esse liberatum. 


138 Pavzus libro primo decretorum Creditor, qui iure 
suo pignus distrahit, ius suum cedere debet et, si pignus 
possidet, tradere utique debet possessionem. 


14 Scarvota libro sexto digestorum Arbitri dividundae 
hereditatis inter heredes cum corpora hereditaria divis- 
issent, nomina quoque communium debitorum separatim 
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diversa singulis in solidum adsignaverunt. quaesitum 
est, an unusquisque eorum, debitore sibi addicto cessante 
in solutione, pro solido pignus sub eo nomine obligatum 
vendere possit. respondit potuisse. 


VI. 


QUIBUS MODIS PIGNUS VEL HYPOTHECA 
SOLVITUR. 


1 Parryranus libro undecimo responsorum Debitoris 
absentis amicus negotia gessit et pignora citra emp- 
tionem pecunia sua liberavit: ius pristinum domino 
restitutum videtur. igitur qui negotium gessit, utilem 
Servianam dari sibi non recte desiderabit: si tamen 
1 possideat, exceptione doli defenditur. Cum venditor 
numerata sibi parte pretii praedium quod venierat pig- 
nori accepisset ac postea residuum pretium emptori 
litteris ad eum missis donasset, eoque defuncto dona- 
tionem quibusdam modis inutilem esse constabat. iure 
pignoris fiscum frustra petere praedium, qui successerat 
in locum venditoris, apparuit, cuius pignoris solutum 
esse pactum prima voluntate donationis constabat, 
quoniam inutilem pecuniae donationem lex facit, cui 
2 non est locus in pignore liberando. Defensor ab- 
sentis cautionem iudicatum solvi praestitit : in dominum 
iudicio postea translato fideiussores ob rem iudicatam 
quos defensor dedit non tenebuntur nec pignora quae 
dederunt. 

2 Gatus libro nono ad edictum provinciale Si creditor 
Serviana actione pignus a possessore petierit et possessor 
litis aestimationem obtulerit et ab eo debitor rem vin- 
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dicet, non aliter hoc facere concedetur, nisi prius ei 
debitum offerat. 

38 Uxpranus libro octavo disputationum Si res dis- 
tracta fuerit sic, nisi intra certum diem meliorem con- 
dicionem invenisset, fueritque tradita et forte emptor, 
antequam melior condicio offerretur, hane rem pignori 
dedisset, Marcellus libro quinto digestorum ait finiri 
pignus, si melior condicio fuerit allata, quamquam, ubi 
sic res distracta est, nisi emptori displicuisset, pignus 
finiri non putet. 

4 Iprm libro septuagesimo tertio ad edictum Si debitor, 
cuius res pignori obligatae erant, servum quem emerat 
redhibuerit, an desinat Servianae locus esse? et magis 
est, ne desinat, nisi ex voluntate creditoris hoc factum 
1 est. Siin venditione pignoris consenserit creditor vel 
ut debitor hance rem permutet vel donet vel in dotem 
det, dicendum erit pignus liberari, nisi salva causa 
pignoris sui consensit vel venditioni vel ceteris: nam 
solent multi salva causa pignoris sui consentire. sed si 
ipse vendiderit creditor, sic tamen venditionem fecit, ne 
discederet a pignore, nisi ei satisfiat, dicendum erit 
exceptionem ei non nocere. sed et si non concesserat 
pignus venumdari, red ratam habuit venditionem, idem 
2 erit probandum. Belle quaeritur, si forte venditio 
rei specialiter obligatae non valeat, an nocere haec res 
creditori debeat quod consensit, ut puta si qua ratio 
iuris venditionem impediat? dicendum est pignus valere. 

5 Manoranus libro singulari ad formulam hypothe- 
cariam Solvitur hypotheca et si ab ea discedatur aut 
paciscatur creditor, ne pecuniam petat: nisi si quis dicat 
pactum interpositum esse, ut a persona non petatur. et 
quid si hoc actum sit, cum forte alius hypothecam 
possidebit ? sed cum pactum conventum exceptionem 
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perpetuam pariat, eadem et in hoc casu possunt dici, ut 
1 et ab hypotheca discedatur. Si paciscatur creditor, 
ne intra annum pecuniam petat, intellegitur de hypo- 
2 theca quoque idem pactus esse. Si convenerit, ut 
pro hypotheca fideiussor daretur, et datus sit, satisfac- 
tum videbitur, ut hypotheca liberetur. aliud est, si ius 
obligationis vendiderit creditor et pecuniam acceperit: 
tunc enim manent omnes obligationes integrae, quia 
3 pretii loco id accipitur, non solutionisnomine. Satis- 
factum esse creditori intellegitur et si iusiurandum 
delatum datum est hypothecae non esse rem obligatum. 

6 Uxeranus libro septuagesimo tertio ad edictum Item 
liberatur pignus, sive solutum est debitum sive eo 
nomine satisfactum est. sed et si tempore finitum pignus 
est, idem dicere debemus, vel si qua ratione obligatio 
1 eius finita est. Qui paratus est solvere, merito 
pignus videtur liberasse: qui vero non solvere, sed 
satisfacere paratus est, in diversa causa est. ergo satis- 
fecisse prodest, quia sibi imputare debet creditor, qui 
satisfactionem admisit vice solutionis: at qui non ad- 
mittit satisfactionem, sed solutionem desiderat, culpandus 
2 nonest. In satisdatione autem non utimur Atilicini 
sententia, qui putabat, si satisdetur alicui certae pecuniae, 
recedere eum a pignoribus debere. 

7 Gaius libro singulari ad formulam hypothecariam 
Si consensit venditioni creditor, liberatur hypotheca: 
sed in his pupilli consensus non debet aliter ratus haberi, 
quam si praesente tutore auctore consenserit aut etiam 
ipse tutor, scilicet si commodum aliquid vel satis ei fieri 
1 ex eo iudex aestimaverit. Videbimus, si procurator 
omnium bonorum consensit vel servus actor, cui et solvi 
potest et in id praepositus est, an teneat consensus 
eorum. et dicendum est non posse, nisi specialiter hoc 
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2 eis mandatum est. Sed si cum debitoris procuratore 
convenit, ne sit res obligata, dicendum est id debitori 
per doli exceptionem prodesse: cum autem cum servo 
eius convenerit, per ipsam pacti exceptionem conventi 
3 debet. Siconvenit de parte pro indiviso alienanda, si 
certa res est quae venit, potest dici de reliqua parte ab 
4 initio agi oportere nec obstat exceptio. Illud tenen- 
dum est, si quis communis rei partem pro indiviso 
dederit hypothecae, divisione facta cum socio non utique 
eam partem creditori obligatam esse, quae ei obtingit 
qui pignori dedit, sed utriusque pars pro indiviso pro 
parte dimidia manebit obligata. 

8 Marcranus libro singulart ad formulam hypothe- 
cariam Sicut re corporali extincta, ita et usu fructu 
1 exstincto pignus hypothecave perit. Creditor, ne 
pignori hypothecaeve sit res, pacisci potest: et ideo si 
heredi pactus fuerit, ei quoque proderit pactum, cui 
restituit hereditatem ex senatus consulto Trebelliano. 
2 Si procurator debitoris in rem suam sit, non puto 
dubitari debere, quin pactum noceat creditori. itemque 
si a parte creditoris procurator in rem suam exstiterit, 
paciscendo inutilem sibi faciet hypothecariam actionem, 
in tantum, ut putem recte dici et dominis litis hoe casu 
3 nocere hance exceptionem. Si convenerit, ne pars 
dimidia pro indiviso pignori sit, quaecumque fundi eius 
pars a quolibet possessore petatur, dimidia non recte 
4 petetur. Si plures dederint pro indiviso et cum uno 
creditor paciscatur, ne hypothecae sit, deinde ab eo 
petat, etiamsi hic cum quo pactus est solidum fundum 
possideat, pro indiviso quia de parte convenisset, non 
5 repellit eum a toto. An pacisci possint filius familias 
et servus, ne res pignori sit, quam peculiariter hypothe- 
cam acceperint et habent liberam administrationem, 
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videamus, an quemadmodum donare non possunt, ita 
nec pacisci ne pignori sit possint. sed dicendum est, 
ut concedere possint, scilicet si pretium pro pactione 
6 accipiant, quasi vendant. Si voluntate creditoris 
fundus alienatus est, inverecunde applicari sibi eum 
creditor desiderat, si tamen effectus sit secutus ven- 
ditionis: nam si non venierit, non est satis ad repellen- 
7 dum creditorem, quod voluit venire. Supervacuum 
est quaerere agrum specialiter hypothecae datum per- 
missu creditoris venisse, si ipse debitor rem possideat : 
nisi quod potest fieri, ut debitor permissu creditoris 
vendiderit, deinde postea bona fide redemerit ab eodem 
vel ab alio, ad quem per successionem ea res pertinere 
coepisset, aut si ipse debitor emptori heres exstiterit : 
verumtamen cum pecunia soluta non sit, doli mali 
suspicio inerit translata ad praesens tempus, ut possit 
8 creditor replicationem doli mali obicere. Illud 
videamus, si Titius debitor voluntate creditoris sui ven- 
diderit Maevio vel ei, a quo Maevius emerit, et postea 
Maevius Titio heres exstiterit et creditor ab eo petat, 
quid iuris sit. sed iniquum est auferri ei rem a credi- 
tore, qui non successionis iure sed alio modo rem nactus 
est. potest tamen dici, cum Titii dolus in re versaretur, 
ne creditor a possessore pecuniam recipiat, iniquissimum 
9 esse ludificarieum. Quod si is fundus a Maevio alicui 
obligatus possideatur, cui nondum satisfactum erit, tunc 
rursus aequum erit excipi ‘si non voluntate creditoris 
‘veniit’: licet enim dolus malus debitoris interveniat qui 
non solvit, tamen secundus creditor qui pignori accepit 
10 potior est. Tutius tamen est, si debitor a creditore 
petat, ut ei permittat pignus vendere, quo magis satis- 
faciat, ante cautionem accipere ab eo, qui rem empturus 
erit, ut pretium rei venditae usque ad summam debiti 
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11 creditorisolvatur. Venditionis autem appellationem 
generaliter accipere debemus, ut et si legare permisit, 
valeat quod concessit: quod ita intellegemus, ut, si 
12 legatum repudiatum fuerit, convalescat pignus. Si 
debitor vendiderit rem nec tradiderit, an non repellatur 
creditor, quasi adhuc res in bonis sit debitoris, an vero, 
cum teneatur ex empto, pignus exstinguatur? quod et 
magis est. sed quid si pretium venditor consecutus non 
sit nec paratus sit emptor dare? tantundem potest dici. 
13 Sed si permiserit creditor vendere, debitor vero 
donaverit, an exceptione illum summoveat? an facti sit 
magis quaestio, numquid ideo veniri voluit, ut pretio 
accepto ipsi quoque res expediat ? quo casu non nocebit 
consensus. quodsi in dotem dederit, vendidisse in hoe 
casu recte videtur propter onera matrimoniil. in con- 
trarium, si concessit donare et vendiderit debitor, repel- 
letur creditor, nisi si quis dicat ideo concessisse donari, 
14 quod amicus erat creditori is cui donabatur. Quod 
si concesserit decem vendere, ille quinque vendiderit, 
dicendum est non esse repellendum creditorem : in con- 
trarium non erit quaerendum, quin recte vendit, si 
15 pluris vendiderit, quam concessit creditor. Non 
videtur autem consensisse creditor, si sciente eo debitor 
rem vendiderit, cum ideo passus est veniri quod sciebat 
ubique pignus sibi durare. sed si subscripserit forte in 
tabulis emptionis, consensisse videtur, nisi manifeste 
appareat deceptum esse. quod observari oportet et si 
16 sine scriptis consenserit. Si debitori concessum sit 
et heres eins vendiderit, potest facti quaestio esse, quid 
intellexit creditor. sed recte venisse dicendum est: hae 
17 enim suptilitates ab iudicibus non admittuntur. §i 
debitor forte concessa venditione desierit possidere et 
novus possessor vendiderit, an duret pignus, quasi per- 
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sonae permiserit creditor? quod et magis est: nam si 
novo possessori, non debitori a quo hypothecam accepit, 
concessit creditor vendere, dicendum est nocere ei 
18 exceptionem. Sed si intra annum aut biennium 
consenserit creditor vendere, post hoc tempus vendendo 
19 non aufert pignus creditori. Si creditor hypothe- 
caria usus a possessore litis aestimationem consecutus 
fuerit et a debitore petat debitum, puto doli mali excep- 
tionem ei obstaturam. 

9 Movestinus libro quarto responsorum Titius Sem- 
pronio fundum pignori dedit et eundem fundum postea 
Gaio Seio pignori dedit, atque ita idem Titius Sempronio 
et Gaio Seio fundum eundem in assem vendidit, quibus 
pignori ante dederat in solidum singulis. quaero, an 
venditione interposita ius pignoris exstinctum sit ac per 
hoe ius solum emptionis apud ambos permanserit. 
Modestinus respondit dominium ad eos de quibus quae- 
ritur emptionis iure pertinere: cum consensum mutuo 
venditioni dedisse proponantur, invicem pigneraticiam 
1 actionem eos non habere. Titius Seio pecuniam sub 
pignore fundi dederat: quifundus cum esset rei publicae 
ante obligatus, secundus creditor pecuniam rei publicae 
eam solvit: sed Maevius exstitit, qui dicebat ante rem 
publicam sibi fundum obligatum fuisse: inveniebatur 
autem Maevius instrumento cautionis cum re publica 
facto a Seio interfuisse et subscripsisse, quo caverat Seius 
fundum nulli alii esse obligatum: quaero, an actio 
aliqua in rem Maevio competere potest. Modestinus 
respondit pignus, cui is de quo quaeritur consensit, 
minime eum retinere posse. 

10 Pavzus libro tertio quaestionum Voluntate credi- 
toris pignus debitor vendidit et postea placuit inter eum 
et emptorem, ut a venditione discederent. ius pignorum 
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salvum erit creditori: nam sicut debitori, ita et creditori 
pristinum ius restituitur, neque omni modo creditor 
pignus remittit, sed ita demum, si emptor rem retineat 
nec reddat venditori. et ideo si iudicio quoque accepto 
venditor absolutus sit vel quia non tradebat in id quod 
interest condemnatus, salvum fore pignus creditori 
dicendum est: haec enim accidere potuissent, etiamsi 
non voluntate creditoris vendidisset. Creditor quoque 
si pignus distraxit et ex venditione recessum fuerit vel 
homo redhibitus, dominium ad debitorem revertitur. 
idemque est in omnibus, quibus concessum est rem 
alienam vendere: non enim quia dominium transferunt, 
ideo ab emptore ius recipiunt: sed in pristinam causam 
res redit resoluta venditione. 

11 Lorem libro quarto responsorum Lucius Titius cum 
esset uxori suae Gaiae Seiae debitor sub pignore sive 
hypotheca praediorum, eadem praedia cum uxore sua 
Seiae Septiciae communis filiae nomine Sempronio 
marito eius futuro in dotem dedit: postea defuncto 
Lucio Titio Septicia filia abstinuit se hereditate paterna : 
quaero, an mater eius hypothecam persequi possit. 
Paulus respondit pignoris quidem obligationem prae- 
diorum Gaiam Seiam, quae viro pro filia communi in 
dotem eadem danti consensit, cum communis filiae 
nomine darentur, remisisse videri, obligationem autem 
personalem perseverasse: sed adversus eam, quae patris 
hereditate se abstinuit, actionem non esse dandam. 

12 Jveu libro quinto responsorum Paulus respondit 
Sempronium antiquiorem creditorem consentientem, cum 
debitor eandem rem tertio creditori obligaret, ius suum 
pignoris remisisse videri, non etiam tertium in locum 
eius successisse, et ideo medii creditoris meliorem causam 
effectam. idem observandum est et si res publica tertio 
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1 loco crediderit. Qui pignoris iure rem persequuutur, 
a vindicatione rei eos removeri solere, si qualiscumque 
possessor offerre vellet: neque enim debet quaeri de 
iure possessoris, cum ius petitoris removeatur soluto 
pignore. 

13 Tryruonrnes libro octavo disputationum Si defer- 
ente creditore iuravit debitor se dare non oportere, 
pignus liberatur, quia perinde habetur, atque si iudicio 
absolutus esset: nam et sia iudice quamvis per iniuriam 
absolutus sit debitor, tamen pignus liberatur. 

14 Lazzo libro quinto posteriorum a Iavoleno epitoma- 
torum Cum colono tibi convenit, ut invecta importata 
pignori essent, donec merces tibi soluta aut satisfactum 
esset: deinde mercedis nomine fideiussorem a colono acce- 
pisti. satisfactum tibi videri existimo et ideo illata 
pignori esse desisse. 

15 Soarvora libro sexto digestorum Primi creditoris, 
qui pignori praedia acceperat, et posterioris, cui quidam 
ex isdem fundis dati erant, ad eandem personam here- 
ditas devenerat: debitor offerebat, quantum a posteriore 
creditore mutuatus fuerat. respondit cogendum acci- 
pere salvo iure pignoris prioris contractus. 
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TRANSLATION OF THE TWENTIETH BOOK, 


i 


Title I. 


1. A general agreement for the mortgage of one’s 
present or subsequently acquired wealth is allowable ; 
but if a debtor having mortgaged the property of a 
stranger afterwards obtains the ownership of the said 
property, an actio utilis will not readily be given to a 
creditor who was not ignorant that the property 
belonged to another ; but if the creditor is in possession 
of the property, retention of the goods will be an easier 
matter. (1) When a slave has been given in mortgage 
the creditor has no power of sale over his savings, 
unless they were specially included in the contract. 
Nor does the time at which the slave acquired the 
savings for his master make any difference. (2) Even 
when land has been mortgaged and it has been expressly 
agreed that the produce thereof shall be included, still 
the creditor cannot compel the restoration of the pro- 
duce by means of the Hypothecary Action from the 
purchaser who has consumed it in good faith. And 
indeed the right of Mcrtgage is not destroyed by Usu- 
capion: since the question of a pledge is quite distinct 
from the intention of ownership: but there is a great 
difference between the prescription of land and the con- 
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sumption of fruit which has never belonged to the 
debtor. (3) An agreement that if the interest be not 
paid when due, the fruits of the property shall be taken 
in lieu of the legitimate interest, is valid: for although 
the interest agreed upon at the time the money was lent 
is less than the legitimate interest, yet the contract shall 
not be invalid: because the parties can by a stipulation 
agree that a greater interest shall commence to run if 
the smaller interest which was agreed upon at first be 
not paid at maturity. (4) A woman made a gift of 
land to her husband and he pledged it to his creditor: 
after the dissolution of the marriage the woman obtained 
possession of the land and mortgaged it to her husband’s 
creditor. The obligation contracted by the woman is 
valid only to the extent of the sum that she owed her 
husband for having improved her property, on the sup- 
position that the improvements made by her husband 
exceeded the value of the fruits which he took from the 
property, for it is only to the extent of this sum that we 
can say that the woman is bound on her own account, 
as she is not chargeable with the obligation of another. 

2. If a Surety who undertook pledges or hypothecs 
and has paid the money to the creditor, brings an Action 
of Mandate or if one is brought against him, just as the 
creditor would have been responsible, so he is re- 
sponsible for negligence. On the other hand, the debtor 
cannot bring against him the direct action which he 
could bring against the creditor. 

8. If a debtor who has mortgaged a thing and is 
desirous of reclaiming it after having lost possession, 
has failed in his claim because he cannot prove that the 
thing belonged to him, nevertheless the creditor has the 
Actio Serviana against the possessor on proving that the 
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thing was the property of the debtor at the time the 
pledge was effected. And if the debtor has failed in 
his claim of an inheritance, yet the Judge of the Actio 
Serviana without paying heed to the judgment pro- 
nounced in respect to the inheritance ought to examine 
the case of the pledge. But it may be objected one 
does not observe the same rule in the case of legacies 
and actions of liberty, when judgment has been given 
in favour of him who is claiming as legitimate heir. 
But I reply that one cannot make an exact comparison 
between creditors and legatees, for legacies are valid 
only if the will in which they are bequeathed is valid: 
whereas it may happen that a pledge has been rightly 
contracted even though the debtor has failed in his 
claim to the succession. (1) A man _ subsequently 
mortgaged a thing of which he had previously been 
deprived by an unjust judgment. The creditor has no 
greater right over the thing than the mortgagor. 
Therefore if he brings an action against the possessor 
he will be repelled by this defence, viz.: that the judg- 
ment had awarded the thing to the possessor; and 
although it may be true that he who has obtained this 
unjust judgment has no right of action if the property 
is possessed by another, yet one will not enquire 
whether he who has obtained unjust judgment has any 
right over the thing, but will limit the consideration of 
the question whether the debtor who pledged it has any 
right. 

4, A mortgage is effected by a simple agreement by 
which one contracts that his property shall be hypothe- 
cated for the security of an obligation into which he has 
entered, nor does it matter in what terms this agree- 
ment may be couched any more than in the case of 
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agreements formed by mutual consent. Accordingly a 
mortgage may be formed by a Parol Agreement provided 
the terms thereof can be proved. In fact these agree- 
ments are reduced to writing merely to furnish easier 
proof: since the agreement of the parties is none the 
less valid, if it can be proved extrinsically; just as 
marriage is valid, although the witnesses have not 
attested their signatures in writing. 

5. It should be known that mortgages may be 
effected as security for all kinds of obligations :—thus, 
for money lent, a dowry, a sale, a letting, a mandate, 
and whether the obligation is simple or for a term or 
under a condition, and whether the debt has been con- 
tracted at the time of the mortgage or previously. A 
pledge too can be given for a future obligation ; and 
not only for the whole of a debt, but for a part. 
Mortgages can’ be given for civil pretorian or even 
natural obligations. But a mortgage effected for a 
conditional obligation is of no effect, unless the condition 
is realised. (1) Between a pledge and a hypothec 
there is only a difference in name. (2) One can givea 
pledge either for one’s own obligation or for that of 
another. 

6. In the general mortgage of one’s wealth, present 
and future, those things are not comprised which it is 
probable that the debtor did not wish specifically to 
include: e.g., furniture. One should also leave to the 
debtor his clothing, also those slaves of which he has 
such need that it would appear certain that he did not 
wish to mortgage them, as being necessary for the 
services which they render to him; or precious for the 
affection which he bears to them. 

7. The creditor shail not have an Actio Serviana in 


47 


respect of those things which are of daily uso to the 
debtor. 

8. Moreover, it is certain that a slave who is the 
debtor’s concubine, his natural children, his foster 
children, and others of a similar nature are not included 
in the general mortgage of all his wealth. 

9. This mortgage should also include the property 
which the debtor possessed when he entered into the 
contract. (1) Everything that can be the object of a 
sale can also be mortgaged. 

10. If the debtor pledges at the same time a thing to 
two creditors, in such a manner that it is mortgaged to 
each wholly, each will be able to bring an Actio Serviana 
against third parties detaining the thing. If one 
creditor brings this action against the other, the one in 
possession will be preferred, because he will be able to 
advance this defence: ‘“‘I should give you the thing if 
it was not agreed that it should be mortgaged to me.” 
But if it was the intention of the parties that half the 
property should be pledged to each creditor, then each 
of the creditors has a hypothecary action against third 
parties detaining it and against the other creditor to 
compel them to deliver possession of half the property. 

11. He who has the right of administering the affairs 
of a State and borrowing money on its behalf, can give 
valid pledges. (1) If the agreement called Antichresis 
is made, that is to say, if the parties agree that the 
fruits of the thing pledged shall belong to the creditor 
in lieu of interest, the creditor may place a bailiff on 
the land or a tenant in the house and there retain 
possession in place of the pledge until the principal be 
repaid to him, since he may take the profits in lieu of 
interest, either by letting the place or by gathering the 


48 


produce thereof or by dwelling therein. Moreover, if 
he lose possession, the Actio in factum is available to 
him. (2) It has been asked whether the usufruct can 
be hypothecated, either by the owner of the property or 
by an usufructuarius 2 Papinian replied in the eleventh 
book of his ‘‘ Responsa” that the Praetor would protect 
the creditor, and if the owner wished to bring an action 
against the creditor, claiming that ‘‘he ought to have 
the usufruct instead of the creditor,” the Praetor will 
protect the creditor with this defence :—‘ Though if 
there is no agreement between the creditor and the 
owner of the usufruct by virtue of which the usufruct 
is pledged to the former.”’ For if the Praetor will pro- 
tect the purchaser of the usufruct ; why will he not also 
protect the creditor? For the same reason the creditor 
will be able to advance a defence to the debtor himself. 
(8) Urban Servitudes cannot be given in pledge: whence 
it follows that they cannot be hypothecated. 

12. But Pomponius asks if one can make valid mort- 
gages of rural servitudes; such as Rights of Way, of 
Driving, Journeying and Leading Water, so that the 
creditor shall enjoy these rights until his money is 
repaid : (One supposes that the creditor has an adjoining 
estate), and if the money is not paid at the time agreed 
upon, shall the creditors be allowed to sell these servi- 
tudes to a neighbour. This opinion ought to be 
admitted on account of its utility to the contracting 
parties. 

13. When one mortgages a flock, the future offspring 
of the flock is also pledged. Even if the animals which 
composed the flock at the time of the agreement are 
dead and the whole flock is renewed by the increase, 
this new flock shall likewise be mortgaged. (1) A 
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slave to whom freedom has been given subject to a 
condition can also be mortgaged, although the pledge 
ceases on the occurrence of the condition. (2) Since it 
is allowed that a creditor on his own behalf can mort- 
gage the pledge which he has received from his debtor, 
the pledge will be bound on behalf of the second 
creditor so long as the two debts exist, and the second 
creditor shall have an action in order to obtain the 
possession and a defence in order to maintain it. If 
the owner of the pledge pays his debt, the second 
creditor has no longer any right over it. But in the 
case where the owner of the pledge has paid his debt to 
his creditors (which would operate as a liberation of 
the pledge), it may be asked if the creditor to whom he 
should have paid has or has not an wfilis actio over the 
pledge in order to preserve his right over what he ought 
to have received. What will happen then in this case? 
I approve the opinion of Pomponius in his 7th Book 
on the Edict, who considers that if the debt of him who 
has given his property in pledge consists in a sum of 
money, the second creditor to whom it will have been 
paid will keep it in deduction of what is due to him by 
the first creditor.~ But if the debt consists in a thing 
certain, the second creditor who has received it from 
the first debtor will preserve it on the strength of the 
pledge. (3) He who is only owner of that which is 
raised on the ground, without being owner of the 
ground itself, can validly mortgage his right; in which 
case the creditor will have the hypothecary action 
against every possessor, although there was only a 
simple agreement of mortgage, and although he had had 
mere delivery of possession and had subsequently lost 
it. (4) The obligation exists even after the creditor. 
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has obtained judgment against his debtor; for the 
hypothecary action has these characteristics, 7.e., until 
the creditor has been paid or satisfied’; and if the 
creditor is neither paid nor satisfied, the action subsists. 
And if I have brought a personal action against him 
who is bound to defend my debtor against me, and 
although he has given security to execute the judgment 
and has been condemned, the mortgage still subsists. 
Much more therefore the mortgage will exist, even 
after one has brought a personal action, whether against 
the debtor himself or against the surety or against both 
of them, although they have been condemned; nor is 
the creditor considered to be paid or satisfied in having 
acquired an action which assures to him the execution 
of the judgment. (5) If one pledges a thing as security 
for the payment of a conditional debt, the creditor shall 
not have the right to bring the Hypothecary Action 
before the happening of the condition ; because nothing 
is yet due. If the condition under which the debt was 
contracted happens, he shall then have this action. 
Nevertheless if the debt was payable at once, but the 
mortgage was effected conditionally, the creditor on 
bringing the hypothecary action against the possessor 
of the thing can justly say that he has not been paid: 
but it would be unjust to allow him to take the thing 
from the possessor. Thus in this case, the judge will 
order the possessor to give security to restore the thing 
to the creditor, if it exists at the time of the happening 
of the condition, andif at the same time the creditor has 
not been paid. (6) If the mortgage has been contracted 
to include interest, the hypothecary action will exist 
until the interest has been paid. We can make the 
same statement if the debtor has submitted to a penalty 
in default of payment. 
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14. It has been asked whether the creditor can sue 
the possessor of the pledge before the time fixed for 
payment has arrived. I think that he can, because it is 
to his interest. Celsusis of the same opinion. (1) Inall 
cases where there exists a natural obligation, it is certain 
that the pledge subsists. 

15. Future things can be mortgaged; as ungathered 
fruit, the unborn offspring of slaves, the unborn produce 
of the flock, and things which are about to come into 
existence. The same observation must be made, as 
Julian writes, where the mortgage includes the usufruct 
of the ground or that which arises therefrom, and 
whether made by the owner of the land or the usufruc- 
tuary. (1) When itis said that the creditor must prove 
that the thing was the property of the debtor at the 
time the mortgage was contracted, that applies only to 
the case of a special mortgage, and does not extend to 
the clause which is usually inserted by which the debtor, 
after having hypothecated the special property, adds 
that all his other wealth, present and future, shall be 
pledged, just as if each item had been specially bound. 
(2) Those who have already mortgaged their property 
and then re-mortgaged to a second creditor, in order to 
avoid the penalty which is usually incurred by those 
who pledge the same thing several times, generally 
declare in advance that the thing which they pledged is 
not bound to anyone except perhaps to Lucius Titius, 
and that they nevertheless pledged to the second creditor 
only the excess over the amount they owe to the first: 
in which case the mortgage is effected over the thing 
only for the amount it exceeds in value the sum due to 
the first creditor, or over the whole thing when it has 
been freed from the first debt. And in order that the 
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whole property may be pledged to the second creditor 
after the liberation of the first debt, must it be so 
expressly agreed, or does it suffice if there is a mere 
agreement that the excess in value of the thing pledged 
shall be mortgaged to the second creditor? Does one 
always suppose that the parties intended that the whole 
thing should be mortgaged to the second creditor after 
the liberation of the first debt, or is only a part of the 
thing pledged? Rather we may hold what we have 
stated above. : 
16. If the property pledged is subsequently increased 
by alluvio, the whole is bound. (1) If someone 
pledged the property of another without the knowledge 
of the owner, the latter on ratifying the contract is 
deemed to give it a retroactive effect from the date of 
the agreement, but this presumption holds good only 
in the case of those who have power to enter into this 
obligation. (2) If the thing pledged subsequently 
changes its form, the hypothecary action is still avail- 
able: e.g., when a garden has been added to a mort- 
gaged house. Similarly, if a field has been mortgaged 
and subsequently a house built upon it, or vines planted 
in it. (3) When the creditor is claiming his pledge, 
the whole question to be solved is whether the defendant 
is in possession of the pledge; for if he is not and if it 
is not through his own fraud that he has lost possession 
he should be absolved: equally he should be acquitted 
where he is in possession of the pledge but pays the 
creditor, or gives up the pledge. If he does neither of 
these things, condemnation will follow. However if he 
is desirous of restoring the property, but cannot do so 
because the thing is far removed or in the provinces, 
sureties are usually given on its behalf. Thus the 
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defendant on giving bail is not obliged to give up the 
pledge. In the case where the defendant has lost 
possession through his own fraud, but has striven with 
all his resources in vain to restore the property, he will 
be condemned in the sum which the plaintiff has sworn 
before the judge the thing is worth, as is the practice 
in all other real actions; for if he were not condemned 
in this amount, what use would a real action be to the 
creditor, since by bringing against the debtor the 
Personal Action to which the principal obligation has 
given place, he would be able to obtain the same sum. 
(4) There are cases too where the judge should decide 
in respect of the fruits gathered by the possessor and 
in this respect should condemn him to restitution from 
the date of the commencement of the suit. What is the 
result if the property pledged is of less value than the 
loan? However in regard to fruits gathered before 
the commencement of the suit, the judge ought not to 
order restitution unless they still exist and the property 
pledged is not of sufficient value to pay the amount due. 
(5) What action has a creditor in order to follow a 
pledge which has been judicially awarded to him? It 
is certain that he cannot obtain the property in a civil 
action, and he should bring the hypothecary action; 
and if the possessor puts forth the defence that he should 
take action in virtue of the judgment, the creditor will 
reply ‘that if it has not been judicially awarded to me” 
(7.e., that the same judgment is favourable to him). 
(6) If a debtor refusing to give up a pledge has been 
condemned to pay a sum in excess of the principal and 
interest, will he be discharged from the hypothecary 
obligation on paying simply what he owes? I could 
not approve if I was bound by the rigour of the 
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Law and the weight of opinion; for every preceding 
obligation appears to be reduced to the condemnation 
carried in the judgment, and it is only in virtue of this 
condemnation that the defendant finds himself indebted. 
Nevertheless, I think it is more conformable to equity 
that the debtor should be discharged from the hypo- 
thecary obligation on simply paying to the creditor what 
is due to him. (7) The property of a stranger can be 
mortgaged conditionally on its becoming the property 
of the debtor. (8) When two creditors receive from - 
their debtor the same thing in pledge, on what condition 
is the obligation acquired for each? Is it according to 
the quantity of their respective debts, or in equal shares? 
It would appear more just that the thing should be 
bound to each creditor in proportion to their respective 
credits. Butif these two creditors bring the hypothecary 
action against a third party detaining the thing pledged, 
will they each be able to obtain only a portion of the 
thing, or will each be able to claim the whole as the 
thing has been pledged to each of them wholly? Each 
will be able to claim only a portion of the thing if it 
was pledged to both of them on the same day, but at 
different times. If it was pledged to them at the same 
time and such was the intention of the parties, each 
will be able to claim the whole thing; otherwise each 
can claim only a part. (9) One can enter into a pledge 
or hypothec on this condition: ‘If the debt be not paid 
at a certain time, the creditor shall possess the thing 
with the same right as a purchaser at the price then 
fixed.” For this clause furnishes a kind of conditional 
sale, thus the Emperors Severus and Antoninus decided 
by their rescript. 

17. The right which a creditor possesses of following 
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his pledge against every possessor gives him in effect 
a real action. 

18. If I have received a pledge from someone to 
whom it did not belong, but who had the Aetio Publiciana 
against the possessor in order to procure the property 
therein, the Praetor will in this case grant me the Actio 
Serviana, just as he will accord against me to my debtor 
the Actio Publiciana. 

19. A creditor who has received several things on 
pledge is not bound to liberate one thing before his 
whole debt has been discharged. 

20. If it has been agreed that he who has lent money 
for the repair of a house shall repay himself from a 
charge on the rents which shall belong to him in lieu of 
a mortgage, he shall be granted Actiones Utiles against 
the tenant on the example of a creditor to whom a 
debtor has given in pledge the credit which he had a 
right to exercise against a third party. 

21. If my agent on leaving my farm receives from 
the tenant a pledge, this hypothec shall be considered 
as made directly between the tenant and me, if I ratify 
the agreement or if I have authorised my agent by a 
mandate to make it. (1) If a debtor has pledged a 
slave of whom he was not the bona fide possessor, and if 
he has possession of him the creditor can bring the Actio 
Serviana against him. If the debtor defends this action 
on the ground that the pledge is void, because he was 
not the owner of the thing pledged, the creditor can 
reply by alleging fraud. This is the opinion of Julian 
and it is reasonable. (2) The debtor profits from all 
the conditions which increase the value of the thing 
and bears all the accidental losses which diminish its 
value. (8) If the possessor refuses to give up to the 
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creditor the thing pledged, the latter will affirm on oath 
the sum on which the debtor should be condemned ; 
but this affirmation will be different, according as to 
whether the suit was brought between the creditor and 
the debtor, or between the creditor and a third party 
detaining the thing; for from the debtor the creditor 
can exact only the sum due, because he has no greater 
interest; whereas from third parties detaining it he can 
obtain more and whatever the creditor has obtained 
beyond his debt, this he should return to the debtor 
who shall have for the purpose of obtaining this excess © 
the hypothecary action. 

22. If Titius has pledged to his creditor without my 
knowledge a thing which belonged to me and I become 
the heir of Titius, one cannot say that the pledge, which 
was not valid in its origin, commences from this moment 
to be directly valid; but the hypothecary action will be 
granted to the creditor. 

23. The creditor can validly let the lands which have 
been mortgaged tohim. (1) A mortgage can be effected 
by absent parties. 

24. Parties who have been forbidden from acquiring 
property in a certain district, can however take a mort- 
gage of property situate in the same district. 

25. When the contract of mortgage is null or void, 
the creditor cannot retain the thing which has been 
given to him; even if the goods of the creditor belong 
to the Treasury, the latter has no right of detention. 

26. A Surety sued by the creditors obtained from the 
judge, before paying, the pledges on condition of his 
paying the creditors. But he did not pay. The heir 
of the debtor was prepared to pay the creditors. It is 
asked whether the Surety can be compelled to give up 
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the pledges? Modestinus replied that he can be com- 
pelled. (1) A father who borrowed a sum from 
Septicius to whom he mortgaged a house belonging to 
Seius, his emancipated son, persuaded this son to write 
with his own hand the mortgage deed under the pretext 
that he had not time to write. It is asked whether 
Seius who had renounced the succession of his father 
could freely possess with his other property this house 
belonging to him, and if the creditor could trouble him 
on the ground only that he had written the deed with 
his own hand, although he had not consented in any 
other fashion either by adding his seal or by any other 
act? Modestinus answered that since Seius had written 
with his own hand that a house which belonged to him 
should be mortgaged to his father’s creditor, it was 
manifest that he gave his consent to this obligation. 
(2) Lucius Titius mortgaged to his creditor certain lands 
and the slaves thereon. His heirs divided these lands 
amongst them and after the death of the slaves sub- 
stituted others in their stead. Subsequently the creditor 
sold the mortgaged lands togetner with the slaves. It 
has been asked whether the buyer could claim as 
belonging to him, the slaves which had been newly 
placed on the mortgaged estate? Modestinus answered 
that these slaves were not in any wise mortgaged to the 
creditor, unless they themselves had been specifically 
mortgaged, or unless they were the offspring of female 
slaves who had been mortgaged to the creditor. 

27, A debtor, after having pledged a slave, placed 
him in chains for a very slight offence and soon released 
him. As he did not pay what he owed, the creditor sold 
the slave at less than the amount of the mortgage. It 
has been asked whether the creditor could have any 
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action against the debtor, on the ground that the action 
which he has in virtue of his credit is not sufficient to 
procure for him what he had lost on this occasion? 
What if the debtor had killed or caused the slave to 
lose an eye? If he had killed him, the creditor would 
have had the Actio Exhibendi: if he had deprived him of 
an eye, one would have given to the creditor a special 
action similar to the Actio Aguilia by which he would 
demand to be indemnified according to his interest, in 
that the right which he had on the pledge has been 
altered by the debtor who has diminished the value of 
the slave pledged, or who has placed him in chains. 
Suppose that the creditor has no action in virtue of his 
credit; e.g., if he has been defeated in the claim which 
he advanced, I think that the Praetor should regard this 
alteration in the thing pledged and should come to the 
help of the creditor. On this Ulpian remarks :—‘ If 
the debtor has put the slave in chains in order to injure 
the creditor, an action shall be granted against him: if 
he has done it to correct the slave who has merited this 
punishment, he shall not be bound by any action.” 

28. A legacy has been left to a son under power con- 
ditionally, and his father has received from the heir 
the latter’s own property as a pledge. The condition 
occurred after the death of the father or emancipation 
of the son, in consequence of which the legacy is due to 
the son himself. The father has no action to claim the 
pledge: the son has no right, because the action to 
demand the legacy is acquired by him only on the 
happening of the condition and he cannot during the 
preceding time have acquired any right over the pledge. 
The Law is the same in the case where the heir has 
given a surety. 
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29. Paul is of opinionthat the general mortgage suffices 
for the validity of the pledge: but that the creditor will 
not be able to exercise any right over goods which never 
belonged to the debtor, but which his heir has acquired 
from other sources. (1) If female slaves are mortgaged, 
the children born from them will also be hypothecated. 
When one says that children born from female slaves 
given in mortgage are themselves mortgaged, whether 
there is a special agreement to that effect or not, one 
means only when they have been pledged by their 
owner or his heir: for if these female slaves are in the 
possession of another master at the time of their con- 
finements, their children will not be pledged, (2) A 
mortgaged house having been burnt down, Lucius Titius 
bought the ground and built another dwelling thereon. 
What is included inthe mortgage? Paul replied that the 
rights of the creditors were preserved and that thus the 
building followed the condition of the ground, 7.e., was 
itself mortgaged: but that possessors in good faith would 
not be compelled to give up the building to the creditors 
until they had been re-imbursed the costs of re-building, 
in so far as the property had been increased in value. 
(3) If a slave, with the knowledge and consent of his 
master, pledges all the wealth of the latter, the slave 
himself who made the contract will be included in the 
mortgage. 

30. When a creditor sells to anyone the debt owing 
by another together with the pledges he has received, 
he is not bound to guarantee to the buyer the validity 
of these pledges, provided he is in a position to prove 
that they have been pledged to him. 

31. An estate was sold at a ground rent under the 
condition that it should revert to its former owner, if 
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the rent was not paid within a certain time. Sub- 
sequently the possessor mortgaged it. Is the mortgage 
valid? Scaevola replied that the mortgage is valid if 
it was contracted for money lent. It has been further 
asked if, on neither the debtor nor the creditor paying 
the ground rent, the judge should order the return of 
the land to its former owner according to the terms of 
the agreement, to whom should the preference be 
given? Scaevola replied that, following the state- 
ment of facts, if the former owner to whom the ground 
rent has not been paid exercises his legal right, the 
mortgage disappears. 

82. A debtor has agreed that everything that should 
be brought on to his mortgaged property, everything 
that should be produced there and everything that 
should be used in its cultivation should be included in 
the mortgage. A portion of the land not being let to 
anyone, the debtor gave it to a slave who made pre- 
paration for cultivating it; he gave him at the same 
time the slaves necessary for such cultivation. It is 
asked whether the slave employed-in-chief and those 
under him are included in the mortgage? Scaevola 
replied that the obligation should fall only on those 
slaves whom the master had sent on to the estate to 
dwell thereon, and not on those whom he had sent for 
a period only. 

33. If a debtor promises to pay to his creditor or to 
Titius, he cannot reclaim as not being due the money 
which he has paid to Titius, but when he has given a 
pledge before paying, he can reclaim it. 

34. When a debtor mortgages his shop to a creditor, 
has the pledge any other effect, or under the expression 
shop, must there be included the merchandise therein ? 
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And where the debtor has sold his goods and replaced 
them by others, can the creditor, after the debtor’s 
death, bring the hypothecary action to seize everything 
in the shop, although it may not be the original mer- 
chandise, but goods acquired since the contract? 
Scaevola replied that it appeared that all the goods 
found in the shop at the date of the debtor’s death are 
mortgaged to the creditor. (1) This question has been 
raised on the subject of a letter couched in these terms. 
“In borrowing 500 denarwzi from you, I beg you not to 
take a surety from me but to receive a pledge, because 
you know perfectly that my shop and my slaves are 
pledged only to you, and that you may take it from me 
on my word of honor.” Is this letter a mortgage, or 
has it no effect because it is undated? Scaevola replied 
that as one can see clearly that there was between the 
parties an agreement for a mortgage, the obligation 
does not cease to have effect for lack of a date or the 
seals of the witnesses. (2) A creditor has received 
from his debtor a mortgage of all his wealth, present 
and future. Are the pieces of money which this same 
debtor had borrowed from another creditor and which 
consequently formed part of his goods, considered bound 
to the creditor? Scaevola replied that they are pledged 
to him. 

35. A creditor has received from his debtor a house 
in pledge with the option of selling it. This house was 
burnt down and subsequently built by the debtor. The 
mortgagee preserves his right over this new building. 
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Title ITI. 


1. A Senatusconsult introduced in the reign of the 
Emperor Marcus Aurelius which grants a creditor a 
mortgage on a house for the reconstruction of which he 
lent money, should also be extended to him who at the 
request of the owner has paid the contractor. 

2. Pomponius in the 40th Book of his Miscellaneous 
Lectures writes that the furniture brought into a house 
by a tenant is mortgaged to the owner, not only for the 
security of the rent, but also for wilful damage done by 
the tenant, for which too the owner has against the 
tenant the action of letting. 

3. The tacit hypothec, which exists over the effects 
brought in by the tenant, also exists, according to 
Neratius in the letting of granaries, inns, or unoccupied 
pieces of ground. This opinion is true. 

4. We are accustomed to regard as tacitly pledged 
to the owner, goods brought into the house by the 
tenant as if there were an agreement in this respect 
between the parties. It is not the same in the létting 
of lands which yield produce. (1) It may be doubted 
whether the stables which are not joined to a building 
ought to be included in urban property orrural? They 
ought not to be included amongst urban dwellings, since 
they are separated from other dwellings. However in 
the matter of a tacit hypothec, one should not make any 
difference between these stables and houses built for 
habitation. 

5. Pomponius wrote in the 13th Book of his Mis- 
cellaneous Lectures that if a tenant grants to anyone 
free habitation in the house that he has hired, the 
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effects brought in by this third party are not pledged 
to the landlord. (1) One would say, following this 
author, that a pledge could be contracted with the con- 
sent of the owner of the property in such a manner that 
the property would be mortgaged for a part of the debt. 
(2) If anyone is surety for a debtor who has given in 
pledge property of the surety, it is quite clear thereby 
that he has authorised the debtor to pledge his property. 
But if the debtor gave the property of the surety in 
pledge only after the latter had become surety, the 
property is not validly pledged. 


6. Although we are in the habit of regarding as 
tacitly pledged to the landlord the property which the 
tenant brings into the house, as if there were an express 
agreement, a similar pledge ought not however to 
prejudice the liberty which the tenant has granted to 
his slave. Pomponius approves this sentiment also, 
because he says that Manumission is none the less 
valid, although it is granted to a slave pledged in 
this manner. 


7. When one has let out lands to farm, the produce 
which grows thereon is held to be mortgaged to the 
landlord, although there was no express agreement. 
(1) It is necessary to consider whether all the effects 
brought by a tenant into a house that he occupies are 
pledged to the owner, or whether this obligation falls 
only on those effects which the tenant has brought 
permanently there? This second opinion is the more 
just. 


8. If the debtor makes use of money which has been 


lent to him without interest, the creditor can retain 
interest from the produce of the property mortgaged to 
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him to the extent of the legitimate rate (if the debtor 
does not pay the sum at the time fixed). 

9. There is a difference between things tacitly pledged 
for the security of rent and those which are mortgaged 
by an express agreement; e.g., one cannot enfranchise 
slaves expressly pledged, although one can enfranchise 
those who are tacitly pledged to the owner on the 
ground of their living in the house, provided this is 
done before seizure of the effects; for one cannot en- 
franchise slaves whom the proprietor has seized and 
retained to the extent of his mortgage, and the juris- 
consult Nerva advances a ridiculous opinion, when he 
says that one can enfranchise a slave seized and retained 
by the landlord for rent by presenting him to the people 
through the window. 

10. The heir of a ¢utor, having compromised with the 
heir of a pupzllus in consideration of a certain sum, and 
having paid the greater part of it, gave a pledge to the 
creditor for the rest. It is asked whether the thing 
pledged was validly bound in order to assure the execu- 
tion of the original contract (which bound the property 
of the tutor for payment of the pupillus)? I answer 
that on the facts stated the property was validly pledged. 


Title III. 


1. A pupillus cannot mortgage his estate without the 
authority of the ¢ufor, (1) If a son under power ora 
slave mortgages the effects comprised in his savings for 
the debt of another, these effects will not be validly 
pledged although he may have the free administration 
of his savings ; just as he cannot give away his savings, 
for his administration is not without limits. However 
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the extent to which power to administer his savings has 
been granted to him is a question of fact. (2) Accord- 
ing to a Rescript of the Emperor Antoninus, addressed 
to Claudius Saturninus, one cannot validly receive in 
pledge a thing which one cannot buy on the ground 
that commerce in it is forbidden. What is the case 
then if a creditor should receive in pledge, property 
which is the subject of litigation between the parties? 
Could the creditor be compelled by a defence? Octa- 
venus thought that the defence should be allowed even in 
the case of pledges. Scaevola in the third book of his 
Miscellaneous Questions approves this decision in the 
case of personal property. 

2. If anyone pledges his property in security for the 
execution of an obligation contracted by a woman or by 
a son under power to whom credit has been given in 
opposition of the Se. Macedonianum, it is asked whether 
he can hope for aid? In regard to him who has 
pledged his property for an obligation contracted by a 
woman, one could more easily say that the Praetor 
would come to his assistance, just as a person who has 
become surety for this woman would be allowed to bring 
forward a defence founded on the Sc. Velleianum. But 
in regard to the one who has pledged his property on 
behalf of a son under power, it is necessary to say to 
him that it would be decided by reference to the case 
of one who has acted as a surety for a son under power. 

3. Aristo has written to Neratius Priscus that even 
when one has lent to another on the condition that he 
would pay his creditor the money lent to him, the second 
creditor does not succeed however to the right which 
the first had on the pledges unless it has been expressly 
agreed that the same effects should be mortgaged to 
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him ; for this second creditor could not succeed to the 
rights of the first, if he has not himself contracted an 
agreement of mortgage; and if the debtor in this case 
sold the pledge to another, the purchaser would be pre- 
ferred. If however the first creditor had stipulated 
with the debtor for the option of selling the pledge, and 
the second had omitted to obtain the same option, not 
through forgetfulness, but because the intention of the 
parties was that he should not be able to sell the pledge, 
would he thus succeed to the first creditor so that the. 
right of selling the pledge passed into his hands? I 
am of this opinion, because it often happens that one 
derives through another person a privilege which one 
does not possess in one’s own right. 


4. Titius, being on the point of borrowing a sum from 
Maevius, gave security to him and mortgaged certain 
things to him. Subsequently he sold some of these 
things which he had mortgaged, and then received the 
money from Maevius. It is asked whether the things 
which he had sold before having received the money 
from his creditor remain pledged? I answered that, 
“As the debtor after having given security remained 
free not to receive the money from Maevius, the pledge 
appeared to have been effected only at the moment 
when the money was handed over. Consequently it is 
necessary to examine what things were the property of 
the debtor at the moment when the coins were supplied 
by the creditor.” 

5. A creditor who knowingly receives in pledge a son 
under power from his father is punished and relegated 
to the provinces. 
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Title IV. 


1, A person having promised to furnish a dowry for 
a woman has stipulated that it should be returned to 
him, and in order to ensure the effect of this stipulation 
has received a pledge or hypothec over her property. 
Subsequently he has paid in part the promised dowry, 
and then the husband mortgaged to a second creditor 
the same thing; and afterwards the rest of the dowry 
is paid to him. A question has been asked concerning 
the validity of the pledge given to him who promised 
the dowry. I think that he who promised the dowry 
could be compelled in virtue of his promise to make 
an entire payment to the husband. It is not therefore 
the time of payment that must be considered in a 
matter of this kind in judging of the validity of the 
pledge; itis rather the time when the obligation was 
made. One cannot say that the party who has 
promised the dowry, after having paid a part, is free to 
withhold payment of the rest, as in that case the 
woman would not be fully provided for. (1) It is not 
the same in the case of a person who has received a 
pledge in order to ensure a return of the sum which he 
ought to lend, and which pledge has been mortgaged 
to another before he has actually lent the sum promised. 

2. He who has a general hypothec over all the property 
of his debtor should be preferred to a subsequent 
creditor to whom land forming part of the estate of the 
debtor has been mortgaged by special agreement, 
although there remains sufficient to ensure payment of 
the first creditor’s debt. But if the agreement made 
with the first creditor is couched in this manner, “that 
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he shall exercise his right only over a certain portion 
of the estate, if his pledge on the rest does not suffice 
to pay his entire debt,” and this condition failing, a 
second creditor will find himself in regard to the 
reserved property which has been subsequently pledged 
to him, rather a single creditor, than a creditor having 
the preference over others. 

3. A creditor who has received pledges, having sub- 
sequently made a fresh contract with his debtor, and 
thereby sinks his first obligation, adds to the first 
pledges new ones, which the debtor had liberated from 
a second creditor to whom they had formerly been 
mortgaged. It has been decided that, although the 
new obligation contracted by the first creditor was 
subsequent in time to the first pledges, he should 
nevertheless always be regarded as the first creditor, 
because this novation has only resulted in his succeeding 
to his own former position. (1) An agent owed to 
Titius, for business with which he was charged, a piece 
of land which he had bought for him according to 
agreement: before obtaining possession of this land 
the principal pledges it, and after having received 
possession he again mortgages it to another party. It 
appears that the first creditor ought to be preferred 
unless the second creditor had paid the agent the 
purchase price of the land. In this case the second 
creditor would be preferred to the first, but only in 
proportion to the amount which he had paid, together 
with interest thereon ; unless the first creditor offered to 
pay him the sum. But if the debtor had paid the 
purchase price from other sources, the first creditor 
would be preferred. (2) Two brothers divided between 
them a piece of land of which previously each possessed 
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an undivided moiety. After they had mutually agreed 
if one of them, who had pledged his undivided half to 
a creditor but did not redeem the half due to the other, 
the latter should be allowed to sell the moiety of his 
brother's portion. This agreement presumes a contract 
of mortgage in favour of the brother whose half was 
free; but in this case the first creditor has not a 
preference over the second, because the second pledge 
made in favor of the brother appeared to include in 
the half due to his brother the portion which the latter 
could not validly mortgage to his creditor without the 
consent of his partner. 

4, If a debtor before redeeming his pledge from the 
first creditor, gives it to another for money lent, and 
before paying either of his two creditors sells to the 
first a thing different from what he had pledged to him, 
in compensation for what is due to him under his power 
of sale, we must say that this compensation has the 
same effect as if the first creditor had been paid: 
because it matters little whether the debtor has paid 
his creditor or has compensated him for what he owed 
him ; and therefore the second creditor will have in this 
case the preference. 

5. It sometimes happens that the second creditor is 
preferred to the first; e.g., if the money of the second 
creditor has served to preserve the thing over which 
both of them exercise a right, as if a vessel was 
pledged to someone and I have lent money to equip or 
repair it. 

6. In fact, this is the case where the money of the 
second creditor has preserved the pledge. One might 
extend this principle to the creditor who has lent money 
for the maintenance of the crew without which the 
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vessel could not have reached port. (1) Similarly, if a 
creditor to whom his debtor has pledged merchandise, 
lends money either to preserve the merchandise or to 
pay the freight, he will be preferred even to previous 
creditors; because the payment of freight gives him 
preference over all of the creditors. (2) The same 
principle will hold good in the case of a creditor who 
has paid the rent of a warehouse (where the mortgaged 
goods are stored) or of a piece of land or the expenses 
of carriage in vehicles or by beasts of burden; for this- 
creditor will also be preferred to the others. 

7. The same rule obtains if the goods have been 
purchased with money belonging to pupilii. Thus if 
two pupilli have bought the property, they will each 
have a hypothec over it in proportion to the amount of 
the purchase money that each has advanced. But if 
the thing has not been bought wholly with the money 
of one creditor, the rights of each creditor will be con- 
current, that is of the first creditor and of the one 
with whose money the property has been bought. (1) 
I have given you a general mortgage of my property, 
present and future, and have then pledged to Titius 
certain land if I shall subsequently acquire possession 
of it. Marcellus thinks that the rights of each creditor 
over the pledge are concurrent and this opinion ought 
not to be put aside on the ground that the debtor has 
paid for the land with the money which was already 
pledged to the first creditor; for a thing purchased 
with money from a mortgage fund is not itself also 
mortgaged simply because the money with which it was 
bought was already mortgaged. 

8. If a State has specially received a thing in pledge, 
it should be preferred to the Treasury, if the debtor 
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subsequently becomes bound to the latter: for in 
similar circumstances private individuals would be pre- 
ferred to the Treasury. 

9. A person having leased a bath from the Kalends 
of July next, it was agreed that the slave Eros should 
be pledged to the landlord until the rent was paid. 
The same debtor, before the Kalends of July, mortgaged 
the same slave to another creditor from whom he had 
borrowed money. It has been asked whether, in case 
the second creditor should claim the slave Eros from 
the landlord (who is in possession), the rights of the 
latter should be upheld by the Praetor. Julian has 
answered that he ought to be upheld, although at the 
time the slave was mortgaged to him, nothing was due 
to him for rent; because the landlord had from that 
time acquired over Eros a right of pledge which could 
not be resolved without his own consent, and hence he 
had the stronger claim. (1) Further he held that a 
conditional creditor should be preferred to a later un- 
conditional creditor, provided that the condition in the 
first case was not such that it could happen only on the 
acquiescence of the debtor. (2) An heir whom the 
testator had charged to give conditional legacies has 
mortgaged to the legatees his own property, and after- 
wards has given the same property in mortgage to a 
creditor who has lent him money. Subsequently the 
condition of the legacies is fulfilled. Julian thinks that 
in this case too the Praetor should protect the legatees 
to whom the pledge was first given. (3) Titia has 
pledged to a creditor Titius land belonging to another: 
afterwards she mortgages it to Maevius, and then 
having acquired the ownership of it, she includes it in 
the value of her dowry. If Titius has been paid, the 


72 


pledge to Maevius is not on that account more valuable, 
for the right of a second creditor over a pledge has 
effect only after the first creditor has been satisfied, 
provided that at the same time the property has come 
into the ownership of the debtor. Moreover under the 
circumstances proposed, the husband is in the position 
of a purchaser for value; and accordingly since the 
property pledged was not the property of the debtor, 
neither at the time it was pledged to Maevius nor at 
the time when Titius was paid, it is impossible to fix an 
instant when the right of Maevius over the pledge 
could be available. This however is so, only if the 
husband receive the property constituting the dowry in 
good faith, that is, if he was unaware that it was 
pledged to Maevius. 

10. If in the execution of a sentence legitimately 
pronounced and with the authority of him who has the 
right to order it, one takes a pledge of the property of 
the condemned person, the heir of the creditor to whom 
this same pledge has been previously given will have 
the preference accorded to a first creditor. 

11. The creditor who has first lent the money and to 
whom the thing has been pledged has priority over the 
thing pledged, even though the debtor had previously 
agreed with another that if he would lend him a certain 
sum he should have this same property in pledge, and 
even if he has since received the money from this 
creditor; because, in spite of this agreement, the debtor 
had not the right of receiving the money from this 
creditor. (1) Let us see if the Law will be the same 
where a pledge has been given to secure the fulfilment 
of a conditional stipulation and where, before the 
happening of the condition, another creditor has lent 
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unconditionally and has received the same pledge. If 
the condition of the stipulation subsequently occurs, has 
the second creditor the preference? I fear that it is 
necessary to give a different decision: because on the 
happening of the condition the stipulation has the same 
effect as if it had been made originally unconditionally. 
This is the better opinion. (2) If a farmer agreed that 
everything that he should bring on to the farm and 
everything raised there should be pledged to the land- 
lord, but before bringing there any of his effects, pledges 
them to a creditor, and then brings them in this con- 
dition to the farm, the creditor to whom the effects 
have been specially and unconditionally mortgaged will 
have preference ; for the property of the farmer was not 
pledged to the landlord in virtue of the mere agreement, 
but in virtue of the introduction on to the demised 
farm; and the introduction was effected subsequently to 
the second creditor’s pledge. (3) Ifa debtor agrees to 
give in pledge to a creditor future things, e.g., the 
future offspring of a slave, one must inquire’ whether 
the slave was the property of the debtor at the date of 
the agreement; and in the case of crops given in pledge, 
similarly an inquiry must be made whether the land or 
its usufruct belonged to the debtor at the date of the 
contract. (4) If the second creditor offers to pay the 
first what is due to him and the latter refuses to receive 
it, will he have the right of bringing the hypothecary 
action? It is certain that the action will be useless to 
the first creditor, since the only effect of it is to order 
the money to be paid to him. 

12. When a creditor is the first to receive a pledge 
and is in possession of it, and another creditor brings 
the hypothecary action against him for delivery of the 
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thing, he will be able effectively to advance this 
defence :—‘‘I ought to give up the thing to you if it 
was not pledged to me before it was to you.” Again, 
if a subsequent creditor is in possession, the first 
creditor can claim it by the hypothecary action, and if 
the second creditor advances the defence:—‘‘If it has 
not been agreed that the property should be mortgaged 
to him,” the latter can be repelled in the manner indi- 
cated above. But if the second creditor desires to bring 
an action against any other possessor, he will be able - 
to do so and the pledge will be adjudicated to him, but 
it can be taken away from him by the first creditor on 
bringing an action against him. (1) If a possessor 
(sued by the first creditor) has refused to restore the 
pledge, and has been condemned to pay the value of 
the thing as stated on oath, is this possessor still bound 
to the second creditor, just as if the money had been 
paid to the first creditor? I consider that he is bound. 
(2) If a first creditor who lent money without receiving 
a pledge, and if a second creditor has also lent money 
but has received a pledge, and subsequently the first 
creditor received as security the same pledge, it is clear 
that his pledge is deferred to that of the second creditor. 
But if it was agreed with the first creditor to pledge a 
thing to him within a fixed time, without doubt he 
should be preferred, although the debtor has before the 
expiration of the time pledged the same thing uncon- 
ditionally to a second creditor. (3) If the same creditor 
lends two sums at different times, ¢.e., before and after 
a second creditor, he will be preferred to the second 
creditor in regard to the first loan; and in regard to the 
second advance he will take third place. (4) If your 
debtor mortgages a thing to you, and subsequently with 
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your consent pledges it to another, the second creditor 
will be preferred to you. But if the second creditor has 
been paid, does the thing still remain mortgaged to 
you? This is a question of fact dependent upon the 
intention of the parties; e.g., whether the first creditor, 
on permitting the debtor to pledge the property to 
another, intended absolutely to renounce his right, or 
whether he intended merely to give to the second 
creditor preference over himself. (5) Papinian in the 
11th Book of his Responsa replies “If the first 
creditor, on changing the first pledge for a new one, 
receives as security for this second obligation the same 
pledges together with new ones, he succeeds to his former 
rights; but if the second creditor does not offer to pay, 
the first creditor can sell the pledge, in such a manner 
however that he can draw only to the extent of his first 
loan, and not the amount he subsequently advanced ; 
and he must remit to the second creditor that portion of 
the price which exceeds his first advance.” (6) It 
should be known that a pledge can be mortgaged to a 
second creditor even against the will of the debtor, both 
for his own advance as well as for that of the first 
ereditor which he has paid, and for the interest due to 
himself as well as for that which he has paid to the 
first creditor, because the second creditor in paying off 
the first loan did not intend merely to transact the 
business of another, but rather his own, and thus 
Papinian wrote in the first book of his Responsa and the 
decision is just. (7) If a thing has been pledged 
unconditionally but not delivered to the second creditor, 
he can follow it against every possessor except against 
the creditor and the purchaser from such creditor. 
(8) A person borrowing money from Titius mortgaged 
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an estate to him. Subsequently he borrowed money 
from Maevius and agreed with him that this same 
estate should be mortgaged to him as soon as it was 
redeemed from Titius. Afterwards a third party gave 
to the debtor money to pay Titius on condition that the 
same land should be mortgaged to him and that he 
should take the place of Titius. It is asked whether 
the second creditor who stipulated that the land should 
be pledged to him from the time that Titius was paid 
can demand a fulfilment of this condition, and whether 
the third ought not to impute his disadvantage to his 
own negligence? It must be said however that in 
these circumstances the third creditor is preferred to the 
second. (9) A third creditor permits a debtor to sell 
the property which was pledged to him in order to pay 
a first creditor and on condition that he succeeds to the 
place of the first creditor and receives another pledge 
given to the latter. Papinian in the 11th Book of his 
Responsa decides that he will succeed to the first creditor. 
In other words, the second creditor has no other right 
than that of paying off the loan of the first creditor and 
all succeeding to his position. (10) If the property has 
been pledged to a first creditor, but without any agree- 
ment as to Power of Sale, and if a second creditor has 
received the same property in pledge with an express 
Power of Sale, the first creditor will always be preferred; 
for in cases of mortgage it has been decided that the 
first creditor to whom the thing has been uncondition- 
ally mortgaged will be preferred to a second, even if 
possession of the thing has been given to the latter. 

13. I have sold a house to you and stipulated that the 
rent for the first year shall belong to me and of subse- 
quent years to you, provided that each of us shall have 
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a right over the pledges given by the tenant. Nerva 
and Proculus decide that if the pledges are not sufficient 
for the rents due to buyer and seller, the seller shall 
have the first right over all the pledges; because it has 
not been decided expressly that the sums which are due 
to each shall be taken in common over all the pledges 
or pro rata. If anything remains of the pledges after 
the seller has been paid the first year’s rent, the surplus 
belongs to the buyer. Paul said that it is a question of 
fact, but that it was very probable that the intention of 
the parties was that all the pledges should be mortgaged 
for each portion of rent as soon as it fell due. 


14. If a party mortgages a property which does not 
belong to him to two persons at different times, the first 
creditor is preferred. But if each of the creditors had 
received in pledge this property from two different 
persons, neither of whom owned it, he who is in posses- 
sion is preferred. 


15. One can mortgage a building or other property 
erected on the ground of another; but the owner of the 
ground will always be preferred to all other creditors, 
unless the price of the land is paid to him. 


16. Claudius Felix had mortgaged the same property 
to three creditors :—First to Eutychiana, then to Turbo 
and afterwards to a third creditor. Eutychiana, sued 
by the third creditor, submitted her right to a judge, 
but failed and did not appeal. Turbo, sued by the 
third creditor before another judge also failed, but 
appealed. It is asked whether the third creditor should 
prevail over Turbo, because he had succeeded against 
the first creditor; or whether the first creditor being 
put aside by the judgment, Turbo should be preferred 
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to him? It is clear that when the third creditor pays 
the first creditor, he succeeds to the place of the latter 
to the extent that he has paid him. There are some 
who think that under the circumstances proposed the 
third creditor should be preferred to Turbo. This 
opinion does not appear to me at all just; for suppose 
that the first creditor had brought the hypothecary 
action against the third creditor, and he, by bringing 
forward a defence or otherwise had succeeded, would he 
be able to oppose Turbo the second creditor with the 
defence drawn from the favourable judgment that he 
had obtained against the first creditor; or on the 
contrary, if after the first judgment in favour of the 
third creditor against the first, the second creditor 
obtained one in his favour against the third, could he 
draw from this judgment a defence wherewith to oppose 
the first creditor? In nowise in my opinion. Thus in 
the circumstances the third creditor does not succeed to 
the place of him whom he has defeated; and a point 
decided between two parties ought not to give any 
advantage nor cause any disadvantage to parties who 
were not parties to the original action; but the second 
creditor should preserve his rights intact without any 
prejudice arising out of the first sentence. 

17. He who has bought from his debtor a mortgaged 
estate ought to be protected only in so far as the first 
creditor has been paid with the purchase money. 

18. Lucius Titius has lent money at interest and 
received pledges; Maevius has lent money to the same 
debtor on security of the same pledges. Should Titius 
have preference over the second creditor, not only in 
regard to the principal and interest due before the 
second loan, but also for interest subsequently accruing ? 
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I am of opinion that the first creditor should be preferred 
to the second for everything that is due to him. 

19. A woman has brought in her dowry to her husband 
a piece of land which was mortgaged to a creditor; and 
she has made a will in which she has instituted as heirs, 
her husband, the children born from him and some 
from a former marriage. The creditor who could exact 
his debt from the solvent heirs preferred to bring the 
hypothecary action. It is asked whether a just possessor, 
on offering to pay the creditor, could insist that the 
latter should transfer to him his rights of action? In 
my opinion this demand contains nothing unjust. 

20. After the first contract made with your debtor 
and before you have made another advance to him, 
Seius has advanced to him 50 asses, and has received 
from him in pledge the surplus value of the thing 
mortgaged to you. Subsequently you lent to the same 
debtor 40 asses, which is the excess value of the 
thing pledged over the tirst loan. It is asked whether 
the surplus should be mortgaged to the second creditor 
for the security of 50, or to you as security for the 
40? Suppose for example that Seius offers to pay 
you your first advance. In my opinion the result is 
that Seius should be preferred for the excess value of 
the pledge over the first loan, and that if he offers to 
the first creditor the sum lent in the first instance 
together with the interest thereon, the first creditor 
should accordingly be postponed in respect to the second 
sum which he advanced. 

21. Titius has mortgaged to Seia, towards whom he 
had been condemned in a sum in consequence of his 
guardianship of her estate, all his wealth, present and 
future. Subsequently he borrowed money from the 
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Treasury and also mortgaged to it all his wealth. He 
has paid Seia a part of her debt and changing his first 
obligation for a new one has undertaken to pay the 
remainder and has confirmed this new obligation by 
giving pledges as in the first instance. It has been 
asked whether Seia should be preferred to the Treasury, 
both in respect to the estate Titius possessed at the time 
of his first obligation, and also in respect to subsequently 
acquired property, so that her whole debt may be 
secured? In my opinion nothing has been proposed - 
which should hinder her from being preferred. (1) A 
creditor has lent a sum of money to a marble merchant 
and has received pledges of the stones which have been 
paid for with the money lent by the creditor. Subse- 
quently the debtor hired warehouses from the Emperor, 
and as no rent was paid for several years, the official 
charged with the recovery of the rent expressed his 
intention of selling the stones. It has been asked 
whether the creditor in virtue of his pledge can retain 
them. In my opinion, on the facts proposed, he can. 


Title V. 


1. A creditor has received a mortgage of lands; 
afterwards a new creditor has lent to the same debtor 
under the security of the general mortgage of all his 
estate, and subsequently the first creditor has exacted a 
similar pledge of all his wealth, either for assuring the 
first contract or for the security of a new obligation. 
Before the second creditor has been paid, the first 
creditor has no right to sell the property of his debtor, 
other than the lands expressly mortgaged to him. 
However if he does sell, the second creditor has no 
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personal right of action against him, neither direct nor 
utile in order to reclaim the pledges. Nor has he the 
penal action of theft against him for selling the debtor’s 
personal chattels, because this creditor in thus selling 
all the estate of his debtor has worked for his own 
ends, deceiving himself only in relation to the order he 
should observe in this sale. Moreover, one cannot say 
that the second creditor has lost through theft, posses- 
sion of a thing which never was in his possession. Nor 
can the second creditor bring the action for production, 
because the first creditor has not possession of goods 
that the second can claim; nor is it through fraud that 
he ceased to possess. We must conclude, then, that the 
second creditor should bring his action against those in 
possession of the property pledged to him. 

2. The surety of the contract has obtained from the 
Judge the right of possession, with the title of purchaser 
of the property which had been given in pledge to the 
creditor. Nevertheless the second creditor who has 
subsequently contracted under the same pledge shall 
none the less have the right of reclaiming this pledge, 
on offering to the surety the sum that he has paid, 
together with interest for the intervening time; for a 
sale of this kind, merely for the purpose of transferring 
possession of the pledge, is only a simulated sale effected 
for the purpose of satisfying legal requirements. 

3. When the first creditor has sold the pledge accord- 
ing to agreement, the second creditor has no longer the 
right of offering him payment of his advance (and 
thereby compelling him to hand over the thing pledged). 
(1) If, however, the debtor sells the pledged property 
without the consent of the creditor and has remitted 
the purchase price to the first creditor, the second 
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creditor can obtain possession from the purchaser on 
offering to restore to him the proportion of the purchase 
money which has been paid to the first creditor, together 
with interest for the intervening period. In fact it 
matters little to the second creditor whether the debtor 
sells the pledge or mortgages it a third time. 

4. When by agreement the creditor prolongs the time 
beyond the date of payment, the parties appear to agree 
that he shall not before the expiration of this time 
exercise his option of selling the pledge. 

5. When a second creditor succeeds to the place of 2 a 
first whose debt he has discharged, he has a right of 
sale in order to pay so much of the special loan of the 
first creditor as he has discharged. (1) If a second 
creditor or surety pays for the principal and thereby 
causes the pledges intended for the first creditor whose 
loan he has discharged to be transferred to himself, the 
debtor can rightly compel him to restore the pledges 
on offering to pay him what he has paid, although 
these pledges have been transferred by a form of sale. 

6. When a second creditor buys a pledge from a first, 
he is considered to give money not so much for the 
purpose of acquiring ownership, as for the purpose of 
preserving the pledge; hence a debtor can take them 
back from him on offering to reimburse him. 

7. If a creditor sold a thing pledged or hypothecated 
to him on this condition, ‘‘ that he shall have the right 
of taking back the property from the purchaser on 
returning the price.” Can the debtor on tendering the 
price obtain re-possession of the pledge from this pur- 
chaser? Julian wrote in the 11th Book of the Digest 
that the pledge has been validly sold, but that the 
debtor should bring an action against his creditor to 
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compel him to surrender his rights of action against the 
purchaser. What Julian decides in the case of a pledge, 
holds good in the case of a hypothec. (1) Let us see 
whether, where the thing hypothecated has been sold 
by the creditor, the debtor shall have the right of re- 
gaining it on paying the buyer the purchase money ? 
If the sale was effected on condition that it should be 
rescinded if the debtor paid within a certain time, the 
debtor on paying the price within the stated time 
acquires the thing pledged. But if the time has 
expired, or if the thing was not sold under this con- 
dition, the sale cannot be rescinded, unless the debtor 
is a minor under twenty-five, or a pupillus, or absent on 
State business, or is in any of those classes aided by the 
Praetor’s Edict. (2) It is asked what is the Law where 
the creditor has obtained a promise ‘‘that the debtor 
shall not be allowed to sell the thing mortgaged” ? 
Whether such an agreement is void as being contrary 
to the Law, and therefore whether the debtor can sell 
the thing? It is certain that the debtor has no power 
of sale, and that the agreement shall be carried out. 

8. The creditor has the right of selling from the 
various things pledged to him, that which he desires in 
order to make good his loan. 

9. It has been asked whether the debtor should be 
freed where the creditor has sold the pledge to an 
insolvent purchaser? I consider that if no fault can be 
imputed to the creditor, the debtor remains bound ; 
because a forced sale frees the debtor only to the extent 
of the price that has been received. Pomponius in the 
Second Book of his Lectiones writes thus :—‘‘ The Clause 
which is customarily added in mortgage deeds, ‘that 
the debtor should give to the creditor the balance if the 
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sale of the thing pledged does not realise the amount of 
the loan,’ is a superfluous clause; because the right is 
implied by law and need not be expressed.” 

10. Although he who purchases a pledge from a 
creditor has no right of recourse against the seller in 
case of eviction, nevertheless the creditor who has him- 
self sold the property shall not be heard, if he wishes 
to dispute the case in respect of any other right which 
he alleges to have therein. 

11. An arbitrator nominated to divide an inheritance - 
amongst the co-heirs, after having divided amongst 
them the effects, has also adjudged separately to each 
in their entirety the debts which were due by several 
debtors of the estate. It has been asked whether, on 
default of payment on the part of the debtors, each heir 
can sell the pledge which the debtor who was assigned 
to him had given, in order to obtain the amount of the 
loan in its entirety? I have replied that he can. 

12. The Emperor replied to a request which was 
presented by Papinian that a creditor could purchase 
from his debtor the mortgaged property ; because this 
property had not ceased to belong to thedebtor. (1) If 
a debtor has mortgaged the property of another and 
the creditor has sold it, let us see whether the price 
which the creditor has received liberates the debtor 
from a personal action for the loan? One can adopt 
this opinion, if the creditor has sold the property under 
the condition that he shall not be held responsible in 
case of eviction; because money which one receives 
from a contract or from an obligation like that of debtor 
should be of use to him rather than a source of gain to 
the creditor. ‘But the debtor is freed in this case only 
towards his creditor: in regard to the owner of the 
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thing, if the pledge has not yet been taken from him, 
or in regard to the purchaser after he has been evicted, 
the debtor is bound by an utile action, as it is not just 
that he should profit from the loss of another.’ In fact, 
if a creditor bringing a hypothecary action against the 
possessor of a mortgaged thing had caused him to be 
condemned to restitution of more than the fruits that 
he can demand, he ought to take them in payment of 
what is due to him. And where a creditor has caused 
the owner of the thing to be unjustly condemned to 
give it up to him, pretending that it was mortgaged to 
him, although it never belonged to his debtor, and 
where one asked if, the debtor having paid, the creditor 
was to give up this thing to him, Scaevola, a member 
of our School, replied that it ought to be delivered to 
the debtor. But if the creditor has sold the property 
in such a manner that in any circumstances he will 
retain the price, but is even bound to restore the same 
in certain cases, I consider that in the interim nothing 
can be demanded from the debtor, but I doubt how- 
ever if the debtor meanwhile will be free. And if the 
creditor, sued by the purchaser, has been condemned to 
pay him, he will be able in turn to sue the debtor for 
the amount due to him; because time has shown that 
the debtor has not been freed. 

13. The creditor who in his own right sells his pledge 
ought to surrender his rights to the buyer; and if he is 
in possession of the pledge he should hand it over to the 
purchaser. 

14. Arbitrators, nominated to divide an inheritance 
amongst the co-heirs, after having divided amongst the 
latter the property belonging to the inheritance, have 
forthwith adjudged separately to each co-heir in their 
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entirety the debts which were due by several debtors. 
It is asked whether, in default of payment on the part 
of a debtor assigned to an heir, this heir can sell the 
pledge given by the debtor so as to be paid from the 
price the whole of his debt? I have replied that he 
can. 


Title VI. 


1. The friend of an absent debtor has charge of his - 
affairs and has redeemed with his own money the 
pledges which the debtor had given to his creditor 
without causing them to pass by sale. The debtor is 
freed and established in his former position. In con- 
sequence of which the friend who has managed his 
affairs cannot be allowed to bring the hypothecary 
action. If however he possesses the thing which has 
been pledged, he will be allowed on the ground of fraud 
to preserve possession until he has been paid. (1) A 
person sells an estate and the buyer pays a part of the 
price and mortgages the same estate to the vendor as 
security for the balance of the purchase money. Sub- 
sequently the vendor, in a letter addressed to the 
purchaser, makes a gift of the balance of the purchase 
money. After the death of the vendor this gift has 
been adjudged void. The Treasury which had suc- 
ceeded to the vendor was not allowed to claim the land 
mortgaged by the buyer, because it appeared that this 
mortgage had been extinguished by the desire of the 
vendor who made the gift; since the law in virtue of 
which the gift was adjudged null affects only the gift 
of a sum of money, and not the redemption of a mort- 
gage. (2) Aperson who was defending an absent party 
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gave security for the execution of the judgment. Sub- 
sequently the principal was present to defend himself 
and the cause was transferred to him; then the sureties 
whom the agent had given in security for the execution 
of the judgment were no longer bound, nor were the 
pledges which were given for the same purpose. 

2. A mortgagee has brought the Actio Serviana against 
the possessor of a pledge, and the latter has offered to 
pay him the sum at which he valued the thing on oath. 
Subsequently the debtor claims possession of the same 
pledge. He will be able to succeed only by offering to 
restore to the possessor the amount he owed to the 
mortgagee. 

3. When a thing has been sold on condition that the 
sale shall be annulled if the vendor receives a more 
advantageous offer within a fixed time and, the thing 
having been transferred to the buyer, the latter has 
mortgaged it before the expiration of the stated time, 
Marcellus says in the 5th book of his Digest that if a 
more advantageous offer presents itself, the mortgage is 
ended ; but he did not think that the mortgage should be 
considered at an end if the thing was sold conditionally 
on the approval of the buyer within a stated time. 

4. If a debtor, all of whose goods were mortgaged, 
returns as defective a slave whom he has bought, does 
his creditor cease to have a right of action over this 
slave? It is more probable that he does not cease to 
have a right of action, unless the return was with his 
consent. (1) If the creditor has agreed that the thing 
which was mortgaged to him should be sold, exchanged 
or given away, or included in a dowry by the debtor, 
we should say that the pledge is freed unless he has 
consented to the sale or other mode of alienation only 
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on condition that his mortgage is preserved; because 
many creditors are accustomed to give their consent 
under this reservation. But if the thing has been sold 
by the creditor himself on the understanding that he 
does not renounce his mortgage until he has been 
satisfied, he will be able to demand the thing from the 
buyer, and the latter will not be able to make use of the 
praetorian defence. We must make the same assertion 
in the case of a creditor who has not consented to the 
sale, but has subsequently ratified it. (2) It is a nice 
question whether, in the case where the sale of a thing 
specially mortgaged is void, the creditor who had con- 
sented thereto ought to suffer ; e.g., if there be some legal 
reason preventing the sale? We should say that under 
these circumstances the creditor preserved his mortgage. 

5. A mortgage ends when the creditor abandons his 
right or when he agrees with his debtor that he will 
not exact his debt, unless this agreement is merely a 
promise not to demand the debt personally from the 
debtor. What would one decide under such circum- 
stances if the thing mortgaged was in the possession of 
a third party? Just as this agreement procures for the 
debtor a defence which he has always the right to 
oppose to the demand of the creditor, so in this case one 
can say that the parties intended that the mortgage 
should cease. (1) If the creditor agrees with his debtor 
not to exact from him within a year the money owing, 
this agreement ought also to extinguish the obligation 
of mortgage. (2) If the parties agree that in lieu of 
the mortgage the debtor shall give a surety and the 
debtor has fulfilled this agreement, the mortgage is 
extinguished. It is not the same if the creditor sells 
his right and receives the price thereof: because then 
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all the obligations exist in their entirety, as the creditor 
receives the money as the price of the right which he 
sells, and not as payment of the mortgage debt. (3) It is 
considered that satisfaction has been made to the creditor 
in regard to the extinguishment of the mortgage, when, 
having delivered an oath to the debtor, the latter has 
sworn that the thing was not mortgaged to the creditor. 

6. The mortgage is likewise redeemed when the debt 
is paid or the creditor is satisfied in any other manner. 
We can make the same statement if the mortgage has 
expired by effluxion of time or if the obligation has 
been ended by any other means. (1) He who offers to 
pay what he owes appears with reason to have redeemed 
his pledge. It is not the same in the case of a debtor 
who offers to satisfy his creditor in some other manner 
than by payment. Thus the debtor, if he does not pay, 
will be freed from his pledge only after having satisfied 
his creditor ; because the creditor should blame himself 
for having accepted the kind of satisfaction which his 
debtor has given him in lieu of payment. But one 
cannot blame the creditor who desires payment and who 
refuses every other form of satisfaction. (2) Asregards 
security, we do not approve the opinion of Attilicinus 
who thought that, if the debtor gave his creditor a 
surety, the creditor would be considered to have 
abandoned his mortgage. 

7. When the creditor has agreed to the sale of the 
pledge the mortgage is ended. But the consent of a 
pupillus in such a case cannot be allowed unless it has 
been authorised by his tutor who is present; or if the 
tutor himself has consented, thinking that there was 
advantage therein; or unless the judge has ordered 
him to be paid out of the price. (1) Will the consent 
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of an agent who has the administration of all the affairs 
of his principal, or of a slave who acts on behalf of his 
master, and to whom payments can be validly made, 
and who has been appointed for that purpose, suffice 
for the redemption of a mortgage? We must assert 
that their consents will not suffice, unless they have 
special powers of attorney, which authorise them to 
give consent. (2) If an agent agrees with a creditor 
of his principal that a thing shall cease to be mortgaged 
to the creditor, the debtor will profit from this agree- 
ment by opposing the creditor with the defence of 
fraud. If this agreement was made with the slave of 
the debtor, the latter will profit therefrom by putting 
forward a defence drawn from the agreement itself. 
(3) If the parties agree to alienate a portion of an un- 
divided pledge, and if the thing which is sold is definite, 
the creditor should from the beginning bring his action 
for the other portion, and one cannot hinder him in this 
case by a defence drawn from the agreement. (4) One 
should observe that, if a debtor mortgages his undivided 
half of a thing of which he is co-owner, in case of 
division it is not the part which falls to the debtor that 
is mortgaged to the creditor, but the obligation of the 
creditor affects half of the parts that have fallen to 
each co-owner. 

8. Just as the mortgage ceases when the thing which 
has been pledged ceases to exist, so similarly when a 
mortgaged usufruct has reverted to the owner, the 
pledge itself ceases. (1) The creditor can agree with 
his debtor that the thing shall cease to be pledged or 
hypothecated to him. Consequently, if this agreement 
has been made with the heir of the debtor, the party 
who has succeeded to the inheritance through the 
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operation of the Sc. Trebellianum shall have the benefit 
of this agreement. (2) If the creditor has made a 
similar agreement with his debtor, and if the agent of 
the debtor is pursuing his rights in the name of the 
debtor, I think that there can be no doubt that the 
agreement ought not to injure the creditor. Similarly, 
if the agent on the side of the creditor is suing for his 
right, there can be no doubt that the hypothecary action 
will be rendered useless by this agreement; so much so, 
that I think it can be rightly said in this case that this 
defence ought to be available only against the principal 
who was the original actor in the business. (3) If the 
parties have agreed that an undivided half of the thing 
shall cease to be mortgaged, whatever portion of the 
land is sought from any possessor whatsoever, one 
cannot demand from him the half of the portion which 
he possessed. (4) If several debtors (who are co- 
owners) give their undivided portions in mortgage, and 
if the creditor agrees with one of the debtors to remit 
his pledge, this creditor’s action, when subsequently 
suing the debtor with whom he has made this agree- 
ment, and who has become possessor of the entire un- 
divided estate, shall not be entirely rejected; because 
the agreement he made with the debtor concerning the 
remission of the pledge concerned only a part of the 
estate. (5) Let us see whether a son under power and 
the slave who have free administration of their savings, 
can make an agreement with their debtor concerning 
the return of a pledge which has been specially mort- 
gaged to them? Or is this agreement invalid for the 
same reason which hinders them from giving away 
their savings? However, one ought to say that they 
can make the agreement concerning the return of the 
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pledge, provided they have received a price for this 
agreement; just as they can sell a pledge. (6) If the 
property mortgaged has been sold with the consent of 
the creditor he cannot honourably ask that it shall 
continue burdened with the obligation; provided, how- 
ever, that the sale has actually taken place; for if the 
projected sale has not been effected, the fact that the 
creditor consented to the sale of the pledge is not 
sufficient to deprive him of his right. (7) It is useless 
to enquire whether an estate especially mortgaged to a 
creditor has been sold with his consent, if this land has 
returned again into the possession of the debtor at the 
time the creditor brings his action against him. It is 
true that it may be that the debtor has sold the thing 
with the consent of the creditor and has subsequently 
bond fide purchased it either from the buyer or his 
successor, or even the debtor himself may have become 
the heir of the purchaser; nevertheless, if the debtor 
has not paid the creditor he will be suspected of bad 
faith, of which one will believe him culpable at the 
time when the creditor brings his action against him; 
hence the creditor will be able to put in a defence 
founded on the bad faith of the debtor. (8) Here is 
another problem: If Titius, a debtor, has sold, with 
the consent of his creditor, a pledge to Maevius or 
to another party from whom Maevius has subsequently 
acquired it, and afterwards Maevius becomes the heir of 
Titius, and the creditor brings an action against him 
for his pledge, what is the law? It would be unjust 
that the creditor should take the thing from Maevius, 
who has acquired it under a title other than that of 
succession. One can, however, say that the debtor, 
Titius, is convicted of bad faith in that the creditor 
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cannot exact the money from the possessor of the 
pledge, and that it is most unjust that a creditor should 
be played with in this manner bythe debtor. (9) But 
if this estate possessed by Maevius has been mortgaged 
by him to a creditor who has not yet been paid; then 
the first creditor, wishing to bring an action against 
the estate, can be justly repelled by the defence which 
the possessor can advance, founded on the fact that the 
estate has been sold with the consent of the creditor 
himself; because, although it is bad faith on the part 
of the debtor who has not paid his creditor out of the 
purchase money, nevertheless the second creditor, to 
whom the estate has been mortgaged, should have the 
preference. (10) The safest plan for a creditor when a 
debtor asks permission to sell mortgaged property in 
order that he may be the better able to pay off the 
loan, is to require from the intending purchaser security 
that he promises to pay to the creditor the purchase 
price to the extent of the mortgage debt. (11) What 
we have said here respecting the consent of the creditor 
to the sale of the mortgaged property should be taken 
in a general sense, so that if the creditor has permitted 
the debtor to make a legacy of the mortgaged property, 
this permission ought to have effect; but we must 
understand that if the legacy is repudiated, the mort- 
gage still holds good. (12) If the debtor has sold the 
property but has not delivered it, can the creditor bring 
his action on the ground that the property still belongs 
to the debtor? Or, since the debtor is now bound by 
the sale (to make delivery) to the purchaser, is the 
mortgage extinguished? ‘This second opinion is the 
more just. But what if the vendor has not received 
the price, and the buyer has not offered to pay it? 
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The same decision can be given in this case. (13) But 
if the creditor has given permission to sell, but the 
debtor has given the property away, can the creditor 
be opposed by the defence (viz., that the alienation has 
been made with his consent)? Or can the question be 
reduced to one of fact, which consists in knowing 
whether the creditor gave permission with the intention 
that the sale should procure payment for him? In this 
case his consent ought not to injure him. But if the 
debtor has given the property in dowry, it appears just 
to us that that is a kind of sale in return for the burden 
and expenses of matrimony. On the contrary, if the 
creditor has given permission to the debtor to give 
away the pledge, and the latter has sold it, the creditor 
cannot follow the pledge; unless he can assert that he 
granted his permission to give the pledge away because 
the gift was to be made to one of his friends. (14) If 
the creditor gives permission to sell the pledge for ten 
asses and the debtor sells it for five, the creditér cannot 
be repelled, and the mortgage still exists. On the other 
hand, there can be no question that there has been a 
valid sale if the debtor sold it for a higher price than 
that for which the creditor granted his permission. 
(15) The creditor shall not be considered to have given 
permission on the ground that he knew that the 
defendant sold the property, if he allowed the sale to 
take place because he knew that his right was being 
preserved. But if the creditor has signed the agree- 
ment for sale he is considered to have given uncon- 
ditional assent; unless he can prove clearly that he was 
deceived. The same observation must be made in the 
case where the creditor has consented without signing 
any document. (16) If the creditor has allowed the 
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debtor to sell and the sale was effected by the heir, it 
is a question of fact as to what the creditor intended. 
Still, we should always decide that the sale is valid, 
because these niceties as to questions of fact are not 
admitted by the judges. (17) If the debtor, after 
having permission to sell, has ceased to be in possession 
and the sale has been effected by the new possessor, 
does the mortgage remain as if the creditor has accorded 
consent to the debtor personally? This opinion should 
prevail; but if the creditor has given his permission to 
the new possessor and not to the debtor who mortgaged 
the property to him, we must say that the defence 
founded on his consent can be successfully raised 
against him. (18) But if the creditor has given per- 
mission to sell within one year or two years and the 
debtor sells after the expiration of this time, the mort- 
gage given to the creditor is not destroyed. (19) If 
the creditor who has brought against a possessor the 
hypothecary action has received the worth of the things 
according to the oath which he has made before the 
judge and afterwards seeks the loan from the debtor, I 
consider that he can be repelled by the defence founded 
on his bad faith. 

9. Titius has mortgaged an estate to Sempronius and 
subsequently mortgaged the same estate to Gaius Seius. 
Under these circumstances Titius, who had mortgaged 
his estate wholly to each of his creditors, sold it wholly 
to Sempronius and Gaius Seius. I ask if this sale has 
extinguished the mortgages, or whether it has only 
given to the creditors the power of sale? Modestinus 
answered that the creditors had acquired the ownership 
' by the title of purchase, because each of them had 
mutually consented to the sale; but they had not 
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reciprocally, the one against the other, the personal 
action which results from the obligation of mortgage. 
(1) Titius has lent to Seius a sum of money, and has 
received from him a mortgage of an estate which was 
previously mortgaged to a State. The second creditor 
has paid to this State what was due to it, but Maevius, 
another creditor, comes forward and alleges that the 
estate had been mortgaged to him before it was mort- 
gaged to the State. It was proved that Maevius was 
present when an instrument of security was executed _ 
by Seius in favour of the State, and in fact that he had 
signed it. The result of this act was that the property 
which the debtor mortgaged to the State was not bound 
to any other creditor. I ask whether the creditor 
Maevius can bring a hypothecary action? Modestinus 
replied that he could not preserve any right over the 
pledge after giving his consent to the transaction with 
the State. 

10. The debtor has sold the pledge with the consent 
of the creditor; subsequently it was agreed between 
him and the purchaser that the sale should be rescinded. 
The creditor preserves his right over the pledge; for 
just as the debtor is re-established in his former position, 
so likewise the creditor regains his previous rights; for 
the creditor does not absolutely release the pledge, but 
merely abandons it on condition that the purchaser 
keeps it and does not return it to the seller. And 
consequently if the seller, sued by the buyer, has been 
relieved from the necessity of making delivery, or if, on 
his refusal to deliver, he has been condemned in so far 
as his interest is concerned, we should decide that the 
creditor’s right to the pledge remains intact. For all 
these things should happen even where the creditor 
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had not consented to the sale. (1) Similarly if a 
creditor has sold the pledge and the parties have 
rescinded the sale, e.g., where a slave has been returned, 
the property returns into the ownership of the debtor. 
The Law is the same in the case of all those who are 
authorised to sell the property of a third party. For, 
although in this case they transfer the ownership, the 
sale being rescinded, they do not regain ownership 
from the purchaser, but the property returns to its 
former condition. 

11. Lucius Titius was the debtor of his wife Gaia 
Seia, to whom he had given a pledge or mortgage of 
some lands; subsequently he, acting conjointly with 
his wife, gave the same lands in dowry to Sempronius, 
who was about to marry their daughter Seia Septicia. 
Afterwards Lucius Titius being dead, Septicia, the 
daughter, refused the inheritance. I ask whether the 
mother can demand the property mortgaged to her. 
Paul replied that Gaia Seia was considered to have 
released the mortgage, on consenting to the giving as a 
dowry to her son-in-law the mortgaged property: that 
the personal debt however still subsisted, but that the 
action to which this personal obligation gave rise could 
not be brought against the daughter, who had renounced 
the inheritance of her father. 

12. Paul replied that if Sempronius, the first mort- 
gagee, agrees that the property may be given in 
mortgage by his debtor to a third creditor, he appears 
to have renounced his right of mortgage, but the third 
creditor has not succeeded into his place, thus the posi- 
tion of the second mortgagee becomes more favourable. 
The same remark must be made where this third loan 
has been granted by a State. (1) Every mortgagee 
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who follows his pledge in virtiie of his hypothec should 
be refused his demand on re-claiming the pledge, . the | 


in fact there is no room for enquiry ebitianndiad eS oon 
right of the possessor, since the right of the ereditor- __ 
plaintiff is extinguished by Ebatalign of the pledge. 

13. If the debtor to whom the oath has been ad- 
ministered by the creditor states that he does not owe 
anything, the pledge is redeemed: because his affirma- _ 
tion has the same effect as if he had been absolved by 
a judgment. For in fact if the debtor has been 
absolved by a judge, even unjustly, nevertheless the - 
pledge is redeemed. 

14. When you have agreed with your tenant that the 
property which he has brought on to your farm shall 
be mortgaged to you until the rent has been paid to 
you or you have been satisfied, and subsequently you 
have received from the tenant a surety for the payment 
of the rent: then I consider that you have been satis- 
fied and that in consequence the effects brought on to 
the farm cease to be mortgaged to you. 

15. One and the same person has succeeded to the 
inheritance of a first mortgagee to whom certain lands 
had been mortgaged, and to a second mortgagee to 
whom some of these same lands had also been mort- 
gaged. The debtor offered to pay to this person what 
he had borrowed from the second creditor. I have 
replied that he ought to be compelled to receive the 
money, whilst at the same time preserving his right of 
mortgage in respect of the first contract. 
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1897 | 


Statutes.—Maxwe tt on the Interpretation of Statutes. By Sir Pereaie hj 
Benson MAxweELt, late Chief Justice of the Straits Settlements. Fourth Edition. | 
By J. A. THEoBatp, Barrister-at-Law. Price 25s. 1905 

f 


Torts.—C.ierk & LinDsELL on the Law of Torts. Fourth Edition. By Wyarr | 
PAINE, Barrister-at-Law. Price 30s. 1906 | 


FRassEk’s Compendium of the Law of Torts. Specially adapted to the use of Students. | 
Sixth Edition. Price 8s. “oe is 


Vendor and _ Purehaser.—Witiiams’ Treatise on the Law relating to 
Vendors and Purchasers of Real Estate and Chattels Real. Two Vols. Price £2 ds. 





| mal 

ce) 

S 
Pers r 


Hise 
ASIA 
SSR 


ROA 
ae 
iy ANG 
ELT 


URN ait 
Rohe i * OID eis AES 
Q AE ey 


AO 
Ha 


‘ Y, 4 AM 
Me Ivaavranryat 
ic { iy ‘ 
Ar Nats th AGA FAWN, 
RAEN Ne Sa i 
BRON STAC LONE aN 


ANSEARCH EN 
ae 
ne Ny edy NM ANG 
i X 


was 


enor 
ee 


nS r Seen 
Seeesnennee Poppe 
Rares 


avepetpnaen, 
eee 
rs 
eons 
aoa oes 
ms 
nn 
<= ot 
SeaDoo 
. = 


iteekian ees 
eee a 

mernnene 
a 
maeneaeeen 
a 


oe 


Mi 
i 
u 


coon ns 
ZS 


wee nee 
SASS 


Fea 
SOS SE SS yb er yo 4 Se 


Lees em OE ear eos 
een OLS 
SE eG Re 
Seana —— a Sane — 
~ eee ee oe — 
oe Prarie toe 
= SOO ete =e 
ON ee, 
a 
are 


ie 
SoS 
Ke = 
“a= 
~ 2 
ae a Fa 


eo 


meee 
Soe ener 
=: 
— 


SS eS 


sae 
Sore aoe, 
Ss es 

ZS 


Denes 
= 
te SETS SA ROT 


ve! 


as 
oe 
oo 


Fee ae 
BEES 
Stren 

= 


sarees 
Sara ees 
SS 
a. 

Soe 
ere. 
ees ee 

ee 


AL 
See ~ 
S—- S ont = 
SS 


so 
oo ox Srscecseysenes 
Se oe as 
= len enn en > 
mere ee = oe 
5 ne . 2 
= ene = <—* 
Sees 
S em 


SS 


ce. 
Ie 


SSS 
See 
Loess 


<= 

eee = 
eee cen 
ae, = - 


ew: 
oS 
Soy = 
: 





